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Invitation for Bids  

 

8 January, 2010 

 

To: All Bidders 

 

Procurement and Identification No.:  CB No.: SJRRP/CW/08 

 

Dear Sir/Madam: 

 

The Government of Georgia (ñGovernmentò) and the United States of America, acting through 

the Millennium Challenge Corporation (ñMCCò), executed the Millennium Challenge Account 

Compact on September 12, 2005 (ñCompactò), that sets forth the general terms and conditions 

on which MCC will provide funding of up to US$295.3 million to the Government for a Millen-

nium Challenge Account program to help facilitate poverty reduction through economic growth 

in Georgia.  An amendment to the Compact was signed on November 20, 2008 on provision of 

additional US$100 million assistance. The Government, acting through Millennium Challenge 

Georgia Fund (ñMCGò), is responsible for running the program.  The Government intends to ap-

ply a portion of the proceeds of the MCC Funding (as defined in the Compact) to the Samtskhe-

Javakheti Roads Rehabilitation Project (ñSJRRPò) including eligible payments under the con-

tract for works to be awarded through the Competitive Bidding (ñCBò) No.:  SJRRP/CW/08 for 

the Rehabilitation of Tsalka-Nardevani 15 km Road Section. 

 

We invite you to submit sealed bids for the execution and completion of the contract under the 

cited CB.   

 

Bidding will only be open to registered bidders.  Bidders must register by completing the 

Registration Form available at www.mcg.ge site and sending it in PDF format to the MCGôs e-

mail address: g.tvalavadze@mcg.ge. Registration will be completed when a potential Bidder 

receives a registration number from the MCG. Potential bidders may elect on the Registration 

Form to receive the Bidding Documents and Reference Information Document (RID), (stored 

electronically on a CD) either (i) in person at the office of the MCG or (ii) by courier delivery. 

The cost of such CD and delivery will be borne by MCG. 

 

Potential Bidders also will have an opportunity to inspect a hard copy of the Bidding Documents 

and the RIDat the office of the MCG. 

 

The RID includes:  

 

 Geotechnical and Materials Report  

 Executive Summary of the Environmental Impact Assessment and Environmental Permit 

 

Bids submitted by firms that have not registered will not be considered for evaluation and will be 

returned unopened to the firms. 

 

All bids must be accompanied by a security in the form and amount specified in the Bidding 

Documents, and must be delivered to the MCG not later than 6:00 p.m. local Georgian time, on 

February 15, 2010.  Bids will be opened immediately thereafter in the presence of biddersô rep-

resentatives who choose to attend. 

 

http://www.mcg.ge/
mailto:g.tvalavadze@mcg.ge
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Sincerely, 

 

 

George Abdushelishvili 

Chief Executive Officer 

4, Sanapiro Street, Tbilisi, Georgia, 0105.  

Tel: +995 (99) 93 91 33 

Fax: +995 (32) 93 91 44 

E-mail: g.abdushelishvili@mcg.ge  

 

 

mailto:g.abdushelishvili@mcg.ge
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Instructions to Bidders (ñITBò) 

 

A. General 

 

1. Scope of Bid 1.1 The Employer, as defined in the Bidding Data and Appendix to 

Bid, hereinafter ñthe Employer,ò wishes to receive bids, as defined 

in the Bidding Data, for the construction of Works, as described in 

Sections IV, V, IX, X, and XI and summarized in the Bidding Data, 

hereinafter referred to as ñthe Works.ò  The name, identification, 

and number of this Competitive Bidding procurement (ñCBò) are 

provided in the Bidding Data. 

 

 1.2  The successful bidder will be expected to complete the Works 

within the period stated in the Bidding Data and Appendix to Bid 

from the date of commencement of the Works. 

 

 1.3  Throughout these Bidding Documents, the terms ñbidò and ñtenderò 

and their derivatives (ñbidder/tenderer,ò ñbid/tendered,ò 

ñbidding/tendering,ò etc.) are synonymous.  The terms ñAgreementò 

and ñContractò are used interchangeably and are synonymous.  Day 

means calendar day.  Singular also means plural. 

 

2. Source of 

Funds 

2.1  The Government of Georgia (ñGovernmentò) and the United States 

of America, acting through the Millennium Challenge Corporation 

(ñMCCò), executed the Millennium Challenge Compact on 

September 12, 2005 (ñCompactò), that sets forth the general terms 

and conditions on which MCC will provide funding of up to 

US$295.3 million (ñMCC Fundingò) to the Government for a 

Millennium Challenge Account program to advance economic 

growth and reduce poverty in Georgia.  An amendment to the 

Compact was signed on November 20, 2008 on provision of 

additional US$100 million assistance. Millennium Challenge 

Georgia Fund (ñMCGò), on behalf of the Government, and as the 

Employer, intends to apply a portion of the proceeds of the MCC 

Funding (as defined in the Compact) to eligible payments under the 

contract(s) for the project named in the Bidding Data and for which 

these Bidding Documents are issued.   

 

 2.2  Payments by the Employerôs Fiscal Agent will be made only at the 

request of the Employer in accordance with the terms and conditions 

of the Compact, and will be subject in all respects to the terms and 

conditions, including restrictions on the use of MCC Funding, of 

that Compact.  No party other than the Government and Employer 

shall derive any rights from the Compact or have any claim to any 

proceeds of the MCC Funding. 

 

3. Eligible 

Bidders 

3.1 The Invitation for Bids is open to any bidder (including all members 

of a joint venture and all subcontractors of a bidder) meeting all 

three (3) of the following requirements: 
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(a) A bidder and all parties constituting the bidder may have the 

nationality of any country, subject to the restrictions pursuant 

to Sub-Clause 3.4 below.  A bidder shall be deemed to have 

the nationality of a country if the bidder is a citizen or is 

constituted, incorporated or registered and operates in 

conformity with the provisions of the laws of that country, as 

evidenced by its Articles of Incorporation or Documents of 

Constitution, and its Registration Documents.  

 

(b)  A bidder and all parties constituting the bidder shall not have a 

conflict of interest.  A bidder shall not be affiliated with a firm 

or entity: 

 

(i)  that has provided consulting services related to the Works 

to the Employer during the preparatory stages of the Works 

or of the Project of which the Works form a part, or 

 

(ii)  that has been hired (or is proposed to be hired) by the 

Employer as Engineer for the Contract. 

 

(c)  A bidder and all parties constituting the bidder shall not be 

under a declaration of ineligibility for corrupt or fraudulent 

practices issued by MCC in accordance with Subpara. 39.1 (c). 

 

 3.2  Bidders and all parties constituting the bidder shall provide such 

evidence of their continued eligibility satisfactory to the Employer 

as the Employer shall reasonably request. 

 

 3.3  Majority publicly owned enterprises from the Employer country 

may be eligible to qualify if, in addition to meeting all the above 

requirements, they are also legally and financially autonomous, 

operate under commercial law and are not a dependent agency of the 

Government or Employer. 

 

 3.4  MCC permits firms and individuals from all countries to offer goods, 

works and services for MCC funded projects.  As exceptions to the 

foregoing, individuals or firms of a country, or goods manufactured in 

a country, may be excluded if: 

 

(i) as a matter of law or official regulation, Georgia prohibits 

commercial relations with that country, provided that MCC is 

satisfied that such exclusion does not preclude effective 

competition for the supply of the Goods or Works required, or 

 

(ii)  by an Act of Compliance with a Decision of the United Nations 

Security Council taken under Chapter VII of the Charter of the 

United Nations, Georgia prohibits any import of goods from 

that country or any payments to persons or entities in that 

country, or 
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(iii)  The United States prohibits commercial relations with Cuba, 

Iran, Sudan and Syria.  Individuals, entities, goods and 

services from certain other countries may also be excluded 

from this tender, and Bidders should refer to 

www.treas.gov/offices/enforcement/ofac/. 
 

For the information of bidders, at the present time, firms, goods 

and services from the following countries are excluded from this 

tender: 

 

(a) With reference to Subpara. 3.4 (i) above: None 

 

(b) With reference to Subpara. 3.4 (ii) above: None 

 

(c) With reference to Subpara. 3.4 (iii) above: As of the date 

hereof, these countries include: Cuba, Iran, Sudan, 

Syria. 

 

4. Eligible 

Materials, 

Plant, 

Supplies, 

Equipment, 

and Services 

4.1  The Materials, Plant or Contractorôs Equipment, other supplies, and 

services to be supplied under the Contract, shall have their origin in 

any country pursuant to Sub-Clause 3.4 above, and all expenditures 

made under the Contract will be limited to such Materials, Plant or 

Contractorôs Equipment, other supplies, and services. 

 

 4.2  For purposes of Sub-Clause 4.1 above, ñoriginò means the place 

where the Materials, Plant, Equipment, and other supplies are 

mined, grown, produced, or manufactured, and from which the 

services are supplied.  Materials and Equipment are produced when, 

through manufacturing, processing, or substantial or major 

assembling of components, a commercially recognized product 

results that is substantially different in its basic characteristics or in 

purpose or utility from its components. 

 

5. Qualification 

of the Bidder 

5.1  Bidders shall, as part of their bid, submit a written power of attorney 

authorizing the signatory of the bid to commit the bidder. 

 

 5.2  Bids submitted by a joint venture of two or more firms as partners 

shall comply with the following requirements: 

 

(a) the bid shall include the power of attorney described in Sub-

Clause 5.1 and shall be signed by all partners; 

 

(b)   the bid security, the bid, and in case of a successful bid, the 

Agreement, shall be signed so as to be legally binding on all 

partners; 

 

(c)  one of the partners shall be nominated as being in charge, and 

this authorization shall be evidenced by submitting a power of 

attorney signed by legally authorized signatories of all the 

http://www.treas.gov/offices/enforcement/ofac/
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partners; 

 

(d)  the partner in charge shall be authorized to incur liabilities and 

receive instructions for and on behalf of any and all partners of 

the joint venture and the entire execution of the Contract, 

including payment, shall be done exclusively with the partner 

in charge; 

 

(e)  all partners of the joint venture shall be liable jointly and 

severally for the execution of the Contract in accordance with 

the contract terms, and a statement to this effect shall be 

included in the authorization mentioned under (d) above, as 

well as in the bid and in the Agreement (in case of a successful 

bid); and 

 

(f)  a copy of the Joint Venture Agreement entered into by all 

partners shall be submitted with the bid. Alternatively, a Letter 

of Intent to execute a Joint Venture Agreement in the event of 

a successful bid shall be signed by all partners and submitted 

with the bid, together with a copy of the proposed agreement. 

 

 5.3 Bidders shall be post-qualified as determined by the Employer based 

on the post qualification criteria described in Section III, 

Qualification Criteria.  Bidders shall submit evidence of their 

qualifications in sufficient detail to demonstrate the biddersô 

financial and technical capacity to undertake the Works described 

herein and in accordance with the requirements of Section III and 

Section VIII, Part A. 

 

 5.4 Bidders shall also submit proposals of work methods, work 

program, project management organization, equipment schedule, 

environmental and social documents, health and safety documents, 

and other documents in sufficient detail to demonstrate the adequacy 

of the biddersô proposals to meet the technical specifications and the 

completion time referred to in Sub-Clause 1.2 above and in 

accordance with the requirements of Section VIII, Part B. 

 

6. One Bid per 

Bidder 

6.1 A firm shall submit only one bid in the same bidding process, either 

individually as a bidder or as a partner in a joint venture.  No firm 

can be a subcontractor while also submitting a bid individually or as 

a partner of a joint venture for this procurement process.   

7. Cost of 

Bidding 

7.1  The bidder shall bear all costs associated with the preparation and 

submission of its bid, and the Employer will, in no case, be 

responsible or liable for those costs, regardless of the conduct or 

outcome of the bidding process. 

 

8.  Site Visit 8.1  The bidder is advised to visit and examine the Site of the Works and 

its surroundings and obtain for itself on its own responsibility all 

information that may be necessary for preparing the bid and entering 

into a contract for construction of the Works. The costs of visiting 
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the Site shall be at the bidderôs own expense.  

 

 8.2  The bidder and any of its personnel or agents will be granted 

permission by the Employer to enter upon the lands along the route 

to be rehabilitated or constructed for the purpose of such visit, but 

only upon the express condition that the bidder, its personnel, and 

agents will release and indemnify the Employer and its personnel 

and agents from and against all liability in respect thereof, and the 

bidder will be responsible for death or personal injury, loss of or 

damage to property, and any other loss, damage, costs, and expenses 

incurred as a result of the inspection. 

 

  

 8.3   The Employer may conduct a Site visit concurrently with the pre-bid 

meeting referred to in Clause 19. 

 

B. Bidding Documents 

 

9. Content of 

Bidding  

Documents 

9.1 The Bidding Documents included in this volume are those stated 

below unless otherwise noted and should be read in conjunction 

with any Addenda issued in accordance with Clause 11: 

  

 Section I.  Invitation for Bids and Instructions to Bidders 

 Section II.  Bidding Data 

         Section III. Qualification Criteria 

         Section IV.  Part IðGeneral Conditions of Contract 

 Section V.  Part IIðConditions of Particular Application 

         Section VI.         Forms of Agreement, Performance                                    

Security, and Bank Guarantee for Advance 

Payment 

         Section VII.  Form of Bid, Appendix to Bid, and Bid Security 

 Section VIII Qualification and Other Bidding Forms  

 Section IX.  Bill of Quantities including Method of     

Measurement (Volume II) 

         Section X. Technical Specification (Volume III) 

 Section XI.  Drawings (Volume IV)         

    

 9.2 The Employer is not responsible for the completeness of the Bidding 

Documents and the Addenda if they were not obtained directly from 

the source stated by the Employer in the Invitation for Bids. 

 

 9.3 The Employer may provide additional information in a Reference 

Information Document.  Any such reference information is not con-

sidered part of the Bidding Documents and is provided to bidders 

for informational purposes only and without representation or war-
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ranty by the Employer. 

 

10. Clarification 

of Bidding 

Documents 

10.1  A registered bidder requiring any clarification of the Bidding 

Documents may notify the Employer in writing or by cable 

(hereinafter, the term ñcableò is deemed to include transmission by 

facsimile or email) at the Employerôs address indicated in the 

Bidding Data.  No later than 14 days prior to the deadline for 

submission of bids, the Employer will respond to any request for 

clarification that he receives earlier than 21 days prior to the 

deadline for submission of bids. Copies of the Employerôs 

response(s) will be posted at www.mcg.ge and forwarded to all 

registered bidders to whom the Bidding Documents have been sent, 

including a description of the inquiry, but without identifying its 

source. 

 

11. Amendment 

of Bidding 

Documents 

11.1  At any time prior to the deadline for submission of bids, the 

Employer may amend the Bidding Documents by issuing Addenda. 

 

 11.2  Any Addendum thus issued shall be part of the Bidding Documents 

pursuant to Sub-Clause 9.1 and shall be posted at www.mcg.ge and 

communicated in writing or by cable to all registered bidders to 

whom the Bidding Documents have been sent.  Registered bidders 

shall promptly acknowledge receipt of each Addendum by cable to 

the Employer. 

 

 11.3  To give prospective bidders reasonable time in which to take an 

Addendum into account in preparing their bids, the Employer shall 

extend as necessary the deadline for submission of bids, in 

accordance with Clause 22. 

 

 

C.  Preparation of Bids 

 

12. Language of 

Bid 

12.1  The bid, and all correspondence and documents related to the bid 

exchanged by the bidder and the Employer, shall be written in the 

bid language stipulated in the Bidding Data and Conditions of 

Particular Application.  Supporting documents and printed literature 

furnished by the bidder may be in another language, provided they 

are accompanied by an accurate translation of the relevant passages 

in the above stated language, in which case, for purposes of 

interpretation of the bid, the translation shall prevail. 

 

13. Documents 

Comprising 

the Bid 

13.1  The bid submitted by the bidder shall comprise the following:  

  

(a) a duly filled-in Form of Bid and Appendix to Bid,  

 

(b) Bid Security, 

 

http://www.mcg.ge/
http://www.mcg.ge/
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(c) completed schedules as required, including priced Bill of 

Quantities, 

 

(d) alternative offers where invited,  

 

(e) qualification forms to be completed in accordance with these 

Instructions to Bidders and, in particular, in accordance with the 

instructions in Section III, Qualification Criteria; and  

 

(f) any information or other materials required to be completed and 

submitted by bidders in accordance with these Instructions to 

Bidders, including the forms and documents stated in Section 

VIII .  

 

The documents listed under Sections VII and IX  shall be filled in 

without exception, subject to extensions thereof in the same format 

and to the provisions of Sub-Clause 17.2.  The forms must be 

completed without any alterations to the text, and no substitutes 

shall be accepted.  All blank spaces shall be filled in with the 

information requested. 

 

  

 

14. Bid Prices 

and Discounts 

 

 14.1  The bidder shall fill in rates and prices for all items of the Works 

described in the Bill of Quantities.  Items against which no rate or 

price is entered by the bidder will not be paid for by the Employer 

when executed and shall be deemed covered by the rates for other 

items and prices in the Bill of Quantities. 

 

 14.2  The price to be quoted in the Letter of Bid shall be the total price of 

the bid.  

 

 14.3  The bidder shall quote any discounts and the methodology for their 

application in the Letter of Bid. 

 

 14.4  All duties, taxes, and other levies payable by the Contractor under 

the Contract, or for any other cause, as of the date 28 days prior to 

the deadline for submission of bids, shall be included in the rates 

and prices and the total Bid Price submitted by the bidder.  Except 

as may be noted in the Bidding Data, contracts funded by MCC 

Funds are exempt from tax and import duties, to the extent permitted 

under Section 2.3(e) of the Compact.  Refer to Conditions of 

Particular Application, Section V, Sub-Clauses 73.1, 73.2, 73.3, and 

73.4. 
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 14.5  Unless otherwise provided in the Bidding Data and Conditions of 

Particular Application, the rates and prices quoted by the bidder are 

subject to adjustment during the performance of the Contract in 

accordance with the provisions of Clause 70 of the Conditions of 

Contract.  The bidder shall furnish the indices and weightings for the 

price adjustment formulae in the Appendix to Bid, and shall submit 

with its bid such other supporting information as required under 

Clause 70 of the Conditions of Contract.  The Employer may require 

the bidder to justify its proposed indices and weightings. 

 

15. Currencies of 

Bid and 

Payment 

15.1 The unit rates and the prices shall be quoted by the bidder and all 

amounts owing under the Contract shall be paid by the Employer in 

U. S. Dollars only.  

 

16. Bid Validity  16.1 Bids shall remain valid for the period stipulated in the Bidding Data 

after the deadline for bid submission as specified in Clause 22. 

16.2 In exceptional circumstances, prior to expiry of the original bid 

validity period, the Employer may request that the bidders extend 

the period of validity for a specified additional period.  The request 

and the responses thereto shall be made in writing or by cable.  A 

bidder may refuse the request without forfeiting its bid security.  A 

bidder agreeing to the request will not be required or permitted to 

modify its bid, but will be required to extend the validity of its bid 

security for the period of the extension and in compliance with 

Clause 17 in all respects. 

17. Bid Security 17.1 The bidder shall furnish, as part of its bid, a bid security in the 

amount and currency stipulated in the Bidding Data. 

 

17.2 If required, the bid security shall: 

 

(a) be in the form of an unconditional bank guarantee from a 

banking institution; 

 

(b) be issued by a reputable institution selected by the bidder and 

located in any eligible country.  If the institution issuing the 

security is located outside the Employerôs country, it shall 

have a correspondent financial institution located in the 

Employerôs country to make it enforceable.  In any event, such 

institution shall be acceptable to the Employer; 

 

(c) be substantially in accordance with the form of bid security 

included in Section VII or other form as may be approved by 

the Employer prior to bid submission; 

 

(d) be payable promptly upon written demand by the Employer in 

case any of the conditions listed in Sub-Clause 17.7 are 

invoked; 

 

(e) be submitted in its original form; copies will not be accepted; 
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and 

 

(f) remain valid for a period of 28 days beyond the original validity 

period of bids, or beyond any period of extension subsequently 

requested under Sub-Clause 16.2. 

 

17.3 The bid security of a joint venture shall be issued so as to commit 

fully all partners to the proposed joint venture.  If the joint venture 

has not been legally constituted at the time of bidding, the bid 

security shall be in the name of all future partners referred to in 

Subpara. 5.2 (f). 

 

17.4 Any bid not accompanied by an acceptable bid security shall be 

rejected by the Employer as non-responsive. 

 

17.5 The bid securities of unsuccessful bidders will be returned as 

promptly as possible, upon the successful Bidderôs furnishing of the 

performance security pursuant to Clause 37. 

 

17.6 The bid security of the successful bidder will be returned when the 

bidder has signed the Agreement and furnished the required 

performance security. 

 

17.7 The bid security may be forfeited: 

 

(a) if the bidder withdraws its bid, except as provided in Sub-

Clause 16.2 or 24.1; or 

 

(b) in the case of a successful bidder, if he fails within the 

specified time limit to: 

 

(i) sign the Agreement in accordance with Clause 36, or 

 

(ii)  furnish the required performance security in accordance 

with Clause 37. 

 

18. Alternative 

Proposals by 

Bidders 

18.1 When alternative times for completion are explicitly invited, a 

statement to that effect will be included in the Bidding Data, as will 

the method of evaluating different times for completion. 

 

18.2 Except as provided under Sub-Clause 18.3 below, bidders wishing 

to offer technical alternatives to the requirements of the Bidding 

Documents must first price the Employerôs design as described in 

the Bidding Documents and shall further provide all information 

necessary for a complete evaluation of the alternative by the 

Employer, including drawings, design calculations, technical 

specifications, breakdown of prices, and proposed construction 

methodology and other relevant details.  Only the technical 

alternatives, if any, of the lowest evaluated bidder conforming to the 

basic technical requirements shall be considered by the Employer. 
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18.3 When bidders are permitted to submit alternative technical solutions 

for specified parts of the Works, such parts shall be described in 

Section X, Technical Specification. 

 

19. Pre-Bid 

Meeting 

19.1 The bidderôs designated representative is invited to attend a pre-bid 

meeting, which, if convened, will take place at the venue and time 

stipulated in the Bidding Data. 

 

19.2 The purpose of the meeting will be to clarify issues and to answer 

questions on any matter that may be raised at that stage. 

 

19.3 The bidder is requested, as far as possible, to submit any questions 

in writing or by cable, to reach the Employer not later than one week 

before the meeting.  It may not be practicable at the meeting to 

answer questions received late, but questions and responses will be 

transmitted in accordance with the following sub-clause. 

 

19.4 Minutes of the meeting, including the text of the questions raised 

and the responses given, together with any responses prepared after 

the meeting, will be posted at www.mcg.ge and transmitted without 

delay to all registered bidders to whom the Bidding Documents have 

been sent.  Any modification of the Bidding Documents listed in 

Sub-Clause 9.1 that may become necessary as a result of the pre-bid 

meeting shall be made by the Employer exclusively through the 

issue of an Addendum pursuant to Clause 11 and not through the 

minutes of the pre-bid meeting. 

 

19.5 Non-attendance at the pre-bid meeting will not be a cause for 

disqualification of a bidder. 

 

20. Format and 

Signing of Bid 

20.1 The bidder shall prepare one original of the documents comprising 

the bid as described in Clause 13 of these Instructions to Bidders 

clearly marked ñORIGINALò.  In addition, the bidder shall submit 

copies of the bid, in the number specified in the Bidding Data, each 

clearly marked ñCOPYò.  In the event of discrepancy between them, 

the original shall prevail. 

 

20.2 The original and all copies of the bid shall be typed or written in 

indelible ink (in the case of copies, photocopies are also acceptable) 

and shall be signed by a person or persons duly authorized to sign on 

behalf of the bidder, pursuant to Sub-Clause 5.1 or Subpara. 5.2 (a), 

as the case may be.  All pages of the bid where entries or 

amendments have been made shall be initialled by the person or 

persons signing the bid. 

 

20.3 The bid shall contain no alterations, omissions, or additions, unless 

such corrections are initialled by the person or persons signing the 

bid. 

 

http://www.mcg.ge/
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20.4 The bidder shall furnish information as described in paragraph 8 of 

the Form of Bid on commissions or gratuities, if any, paid or to be 

paid to agents relating to this bid, and to contract execution if the 

bidder is awarded the Contract. 

 

D.  Submission of Bids 

 

21. Sealing and 

Marking of 

Bids 

21.1 The bidder shall seal the original and each copy of the bid in 

separate envelopes, duly marking the envelopes as ñoriginalò and 

ñcopies.ò The envelopes shall then be sealed in an outer envelope.  

21.2 The inner and outer envelopes shall: 

 

(a) be addressed to the Employer at the address provided in the 

Bidding Data; 

 

(b) bear the name and identification number of the CB as defined 

in the Bidding Data; and 

 

(c) provide a warning not to open before the time and date for bid 

opening, as specified in the Bidding Data. 

 

21.3 In addition to the identification required in Sub-Clause 21.2, the 

inner envelopes shall indicate the name and address of the bidder to 

enable the bid to be returned unopened in case it is declared ñlateò 

pursuant to Clause 23, and for matching purposes under Clause 24. 

 

21.4 If the outer envelope is not sealed and marked as above, the 

Employer will assume no responsibility for the misplacement or 

premature opening of the bid.  If the outer envelope discloses the 

bidderôs identity, the Employer will not guarantee the anonymity of 

the bid submission, but this shall not constitute grounds for rejection 

of the bid. 

 

22. Deadline for 

Submission of 

Bids 

22.1 Bids must be received by the Employer at the address specified in 

Sub-Clause 21.2 no later than the time and date stipulated in the 

Bidding Data.  When so specified in the Bidding Data, bidders 

shall have the option of submitting their bids electronically.  Bidders 

submitting bids electronically shall follow the electronic bids 

submission procedures specified in the Bidding Data.  

 

22.2 The Employer may, in exceptional circumstances and at its 

discretion, extend the deadline for submission of bids by issuing an 

Addendum in accordance with Clause 11, in which case all rights 

and obligations of the Employer and the bidders previously subject 

to the original deadline will thereafter be subject to the deadline as 

extended. 

 

23. Late Bids 23.1 Any bid received by the Employer after the deadline for submission 

of bids prescribed in Clause 22 shall be declared late, rejected, and 

returned unopened to the bidder. 
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24. Modification , 

Substitution 

and 

Withdrawal 

of Bids 

24.1 The bidder may modify, substitute, or withdraw its bid after bid 

submission, provided that written notice of the modification, 

substitution, or withdrawal, duly signed by the bidderôs authorized 

representative, is received by the Employer prior to the deadline for 

submission of bids. 

 

24.2 The bidderôs modification, substitution, or withdrawal notice shall 

be prepared, sealed, marked, and delivered in accordance with the 

provisions of Clause 21, with the outer and inner envelopes 

additionally marked ñmodificationò, ñsubstitutionò, or ñwithdrawal,ò 

as appropriate. 

 

24.3 No bid may be modified or substituted by the bidder after the 

deadline for submission of bids. 

 

24.4 Withdrawal of a bid during the interval between the deadline for 

submission of bids and expiration of the period of bid validity 

specified in Clause 16 may result in the forfeiture of the bid security 

pursuant to Sub-Clause 17.7. 

 

E.  Bid Opening and Evaluation 

 

25. Bid Opening 25.1 The Employer will open the bids, including withdrawals, 

substitutions, and modifications made pursuant to Clause 24, in the 

presence of biddersô designated representatives who choose to 

attend, at the time, date, and location stipulated in the Bidding Data.   

Any specific electronic bid opening procedures required if electronic 

bidding is permitted in accordance with ITB Sub-Clause 22.1 shall 

be as specified in the Bidding Data.  The biddersô representatives 

who are present shall sign a register evidencing their attendance.  

 

25.2 Envelopes marked ñWITHDRAWALò shall be opened first, and the 

name of the bidder shall be read out.  Bids for which an acceptable 

notice of withdrawal has been submitted pursuant to Clause 24 shall 

not be opened.  Subsequently, all envelopes marked 

ñMODIFICATIONò or ñSUBSTITUTIONò shall be opened and the 

submissions therein read out in appropriate detail. 

 

25.3 The biddersô names, the Bid Prices, including any alternative Bid 

Price or deviation, any discounts, bid modifications, substitutions,  

and withdrawals, the presence (or absence) and amount of bid 

security, and any such other details as the Employer may consider 

appropriate, will be announced by the Employer at the opening.  The 

biddersô representatives who are present shall be requested to sign 

the record.  The omission of a bidderôs signature on the record shall 

not invalidate the contents or effect of the record.  No bid shall be 

rejected at bid opening except for late bids pursuant to Clause 23. 

 

25.4 The Employer shall prepare minutes of the bid opening, including 
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the information disclosed to those present in accordance with Sub-

Clause 25.3.  A copy of the minutes shall be distributed to all 

bidders. 

 

25.5 Bids not opened and read out at bid opening shall not be considered 

further for evaluation, irrespective of the circumstances. 

 

26. Process to Be 

Confidential 

26.1 Information relating to the examination, clarification, evaluation, 

and comparison of bids, and recommendations for the award of a 

contract, shall not be disclosed to bidders or any other persons not 

officially concerned with such process until the award to the 

successful bidder has been announced.   

 

27. Clarification 

of Bids and 

Contacting 

the Employer 

27.1 To assist in the examination, evaluation, and comparison of bids, the 

Employer may, at its discretion, ask any bidder for clarification of 

its bid, including breakdowns of unit rates.  The request for 

clarification and the response shall be in writing or by cable, but no 

change in the price or substance of the bid shall be sought, offered, 

or permitted except as required to confirm the correction of 

arithmetic errors discovered by the Employer in the evaluation of 

the bids in accordance with Clause 29. 

27.2 From the time of bid opening to the time of award of contracts, if 

any bidder wishes to contact the Employer on any matter related to 

the bid, it should do so in writing. 

27.3 Any effort by the bidder to influence the Employer in the bid 

evaluation, bid comparison, or contract award decisions may result 

in the rejection of the bidderôs bid. 
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28. Examination of 

Bids and 

Determination 

of 

Responsiveness 

28.1 Prior to the detailed evaluation of bids, the Employer will determine 

whether each bid: 

(a) meets the eligibility criteria of MCG;  

 

(b) has been properly signed;  

 

(c) is accompanied by the required securities; 

  

(d) is substantially responsive to the requirements of the Bidding 

Documents; and  

 

(e) provides any clarification and/or substantiation that the 

Employer may require to determine responsiveness pursuant to 

Sub-Clause 28.2. 

  

28.2 A substantially responsive bid is one that conforms to all the terms, 

conditions, and specifications of the Bidding Documents without 

material deviation, reservation or omission.  A material deviation or 

reservation is one: 

(a) that affects in any substantial way the scope, quality, or 

performance of the Works;  

 

(b)  that limits in any substantial way, inconsistent with the Bidding 

Documents, the Employerôs rights or the bidderôs obligations 

under the contract; or 

 

(c) whose rectification would affect unfairly the competitive 

position of other bidders presenting substantially responsive 

bids. 

 

A material omission is the failure to submit part or all of the 

information or documentation required in the Bidding Document, 

except for minor nonconformities. 

 

28.3 The Employer shall examine the technical aspects of the bid 

submitted in accordance with these instructions to confirm that all 

requirements of Sections VII, VIII, and IX have been met without 

any material deviation, reservation, or omission.   

 

28.4 If a bid is not substantially responsive, it will be rejected by the 

Employer and may not subsequently be made responsive by 

correction or withdrawal of the nonconforming deviation, 

reservation or omission. 

 

28.5 Provided that a bid is substantially responsive, the Employer may 

waive any non-conformities in the bid that do not constitute a 

material deviation, reservation or omission.  Provided that a bid is 

substantially responsive, the Employer may request that the bidder 

submit the necessary information or documentation, within a 
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reasonable period of time, to rectify nonmaterial nonconformities in 

the bid related to documentation requirements.  Requesting 

information or documentation on such nonconformities shall not be 

related to any aspect of the price of the bid.  Failure of the bidder to 

comply with the request may result in the rejection of its bid. 

 

29. Correction of 

Arithmetical 

Errors  

29.1 Bids determined to be substantially responsive will be checked by 

the Employer for any arithmetic errors.  Errors will be corrected by 

the Employer as follows: 

 

(a) where there is a discrepancy between the amounts in figures 

and in words, the amount in words will govern; and 

 

(b) where there is a discrepancy between the unit rate and the line 

item total resulting from multiplying the unit rate by the 

quantity, the unit rate as quoted will govern, unless in the 

opinion of the Employerôs there is an obviously gross 

misplacement of the decimal point in the unit rate, in which 

case the line item total as quoted will govern and the unit rate 

will be corrected. 

 

29.2 The amount stated in the bid will be adjusted by the Employer in 

accordance with the above procedure for the correction of errors 

and, with the concurrence of the bidder, shall be considered as 

binding upon the bidder.  If the bidder does not accept the corrected 

amount of bid, its bid will be rejected, and the bid security may be 

forfeited in accordance with Paragraph 17.7 (b). 

 

30. Conversion to 

Single 

Currency for 

Comparison 

of Bids 

30.1 Not applicable.  (The currency of the bids shall be U.S. Dollars 

only.)   

31. Evaluation 

and 

Comparison 

of Bids 

31.1 The Employer will evaluate and compare only the bids determined 

to be substantially responsive in accordance with Clause 28. 

 

31.2 In evaluating the bids, the Employer will determine for each bid the 

Evaluated Bid Price by adjusting the Bid Price as follows: 

 

(a) making any correction for errors pursuant to Clause 29; 

 

(b) excluding Provisional Sums and the provision, if any, for 

contingencies in the Summary Bill of Quantities, but including 

Dayworks, where priced competitively; and 

 

 (c) making an allowance for varying times for completion offered 

by bidders, if permitted in the Bidding Data and in the manner 

prescribed therein. 

31.3 The estimated effect of the price adjustment provisions, if any, of 
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the Conditions of Contract, applied over the period of execution of 

the Contract, shall not be taken into account in bid evaluation. 

31.4 The Employer reserves the right to accept or reject any variation, 

deviation, or alternative offer.  Variations, deviations, alternative 

offers, and other factors that are in excess of the requirements of the 

Bidding Documents shall not be taken into account in bid 

evaluation. 

31.5 If the bid, which results in the lowest Evaluated Bid Price, is 

seriously unbalanced or front loaded in relation to the Engineerôs 

estimate of the items of work to be performed under the Contract, 

the Employer may require the bidder to produce detailed price 

analyses for any or all items of the Bill of Quantities, to demonstrate 

the internal consistency of those prices with the construction 

methods and schedule proposed.  After evaluation of the price 

analyses, taking into consideration the schedule of estimated 

Contract payments, the Employer may require that the amount of the 

performance security set forth in Clause 37 be increased at the 

expense of the bidder to a level sufficient to protect the Employer 

against financial loss in the event of default of the successful bidder 

under the Contract. 

32.  Qualification 

of the Bidder 

32.1 The Employer shall determine to its satisfaction whether the 

bidder(s) selected as having submitted the lowest evaluated and 

substantially responsive bids meet the qualifying criteria specified in 

Section III, Qualification Criteria. 

 

32.2 The determination shall be based upon an examination of the do-

cumentary evidence of the bidderôs qualifications submitted by 

each bidder, pursuant to Paragraph 13.1(e). 

32.3 An affirmative determination shall be a prerequisite for award of a 

Contract to the bidder.  A negative determination shall result in 

disqualification of the bid, in which event the Employer shall 

proceed to the next lowest evaluated substantially responsive bid to 

make a similar determination of that bidderôs qualifications to 

perform satisfactorily. 
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F.  Award of Contract 

 

33. Award 33.1 Subject to Clause 34 and to the availability of funds, the Employer 

will award one contractto the bidder whose bid have been 

determined to be substantially responsive to the Bidding Documents 

and who have offered the combination of lowest evaluated bid 

prices pursuant to Clause 31, provided that bidder has been 

determined to be (a) eligible in accordance with the provisions of 

Clause 3; and (b) qualified in accordance with the provisions of 

Clauses 5 and 32. 

 

  

34. Employerôs 

Right to 

Accept Any 

Bid and to 

Reject Any or 

All Bids 

34.1 The Employer reserves the right to accept or reject any bid, and to 

annul the bidding process and reject all bids, at any time prior to 

award of contract(s), without thereby incurring any liability to the 

affected bidder or bidders or any obligation to inform the affected 

bidder or bidders of the grounds for the Employerôs action. 

 

35. Notification of 

Award 

35.1 Prior to expiration of the period of bid validity prescribed by the 

Employer, the Employer will notify each successful bidder in 

writing that its bid has been accepted.  Each such letter (hereinafter 

and in the Conditions of Contract called the ñLetter of Acceptanceò) 

shall specify the sum that the Employer will pay the Contractor in 

consideration of the execution and completion of the Works and the 

remedying of any defects therein by the Contractor as prescribed by 

the Contract (hereinafter and in the Conditions of Contract called 

ñthe Contract Priceò). 

35.2 Until a formal Contract is prepared and executed, the Letter of 

Acceptance will constitute a binding contract. 

35.3 The Employer shall publish in UNDB online and in the dgMarket 

the results identifying the bid numbers and the following 

information:  

(a) name of each bidder who submitted a bid;  

 

(b) bid prices of each bid that was evaluated; 

  

(c) name of bidders whose bids were rejected and the reasons for 

their rejection; and  

 

(d) name of the winning bidder, and the Contract Prices they 

offered, as well as the duration and summary scope of the 

contract awarded. 

 

If, after notification of award, a bidder wishes to ascertain the 

grounds on which its bid was not selected, it should address its 

request to the Employer.  The Employer will promptly respond in 
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writing to the unsuccessful bidder. 

36. Signing of 

Agreement 

36.1 Following the notification of award to each successful bidder in a 

Letter of Acceptance from the Employer, final contract negotiations 

will be undertaken between the parties.  On the successful 

completion of the final contract negotiations, the Employer will send 

each bidder the Agreement in the form provided in the Bidding 

Documents, incorporating all agreements between the parties. 

36.2 Within 28 days of receipt of the Agreement, each successful bidder 

shall sign an Agreement and return it to the Employer, together with 

the required performance security. 

36.3 Upon fulfilment of Sub-Clause 36.2, the Employer will promptly 

notify the other bidders that their bids have been unsuccessful and 

their bid security will be returned as promptly as possible, in 

accordance with Sub-Clause 17.5. 

37. Performance 

Security 

37.1 The performance security shall be in the form stipulated in the 

Bidding Data and the Conditions of Contract.  The form of the 

performance security provided in Section VI  of the Bidding 

Documents shall be used or some other form acceptable to the 

Employer. 

37.2 If it is stipulated in the Bidding Data that the performance security 

to be provided by the successful bidders shall be in the form of a 

bank guarantee, it shall be issued either:  

(a) at the bidderôs option, by a bank located in the country of the 

Employer or by a foreign bank through a correspondent bank 

located in the country of the Employer; in either case, such bank 

shall be acceptable to the Employer and to MCC, or  

 

(b) with the prior agreement of the Employer, directly by a foreign 

bank acceptable to the Employer and to MCC. 

 

37.3 If it is stipulated in the Bidding Data that the performance security 

may also be provided by the successful bidder in the form of a bond, 

it shall be issued by a bonding or insurance company that has been 

determined by the successful bidder to be acceptable to the 

Employer and to MCC.  A foreign institution providing a bond shall 

have a corresponding financial institution located in the Employerôs 

Country. 

37.4 Failure of the successful bidder(s) to comply with the requirements 

of Clauses 36 or 37 shall constitute a breach of Contract, cause for 

annulment of the award, forfeiture of the bid security, and any such 

other remedy the Employer may take under the Contract, and the 

Employer may resort to awarding a contract to the next ranked 

bidder. 

 

38. Disputes 38.1 The disputes review method (i.e., the Disputes Review Board or the 
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Review 

Method 

Disputes Review Expert) is indicated in the Bidding Data. The 

Employer and the successful bidder will select Disputes Review 

Board members or the Disputes Review Expert, as the case may be, 

according to the procedure set forth in Clause 67 of the Conditions 

of Particular Application. 

 

39. Corrupt or 

Fraudulent 

Practices 

39.1 MCC requires that the Employer and any other beneficiaries of 

MCC Funding, including bidders, suppliers, and contractors under 

MCC-funded contracts, observe the highest standard of ethics during 

the procurement and execution of such contracts.  In pursuance of 

this policy: 

 

(a) The Employer defines, for the purpose of this provision, the 

terms set forth below as follows: 

 

(i) ñcorrupt practiceò means the offering, receiving, or 

soliciting, directly or indirectly, of anything of value to 

influence the action of a public official in the selection 

process or in contract execution, or the making of any 

payment to any third party, in connection with or in 

furtherance of this Contract, in violation of the United 

States Foreign Corrupt Practices Act of 1977, as amended 

(15 USC 78a et seq.) or any applicable Georgian law; 

 

(ii)  ñfraudulent practiceò means a misrepresentation or 

omission of facts in order to influence a selection process 

or the execution of a contract; 

 

(iii)  ñcollusive practicesò means a scheme or arrangement 

between two or more consultants, with or without the 

knowledge of the Employer, designed to establish bid 

prices at artificial, non-competitive levels; 

 

(iv) ñcoercive practicesò means harming or threatening to 

harm, directly or indirectly, persons or their property to 

influence their participation in a procurement process, or 

affect the execution of a contract; 

 

(iv) ñprohibited practiceò means any action that violates 

Paragraph E (Compliance with Anti-Corruption 

Legislation), Paragraph F (Compliance with Anti-Money 

Laundering Legislation), or Paragraph G (Compliance 

with Terrorist Financing Statutes or Other Restrictions) of 

Annex A to Part II, Conditions of Particular Application 

of the Contract. 

(v) ñobstructive practiceò is 

(aa) deliberately destroying, falsifying, altering or 

concealing evidence material to an investigation or 

making false statements to investigators in order to 
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materially impede an investigation into allegations of a 

corrupt, fraudulent, coercive or collusive practice and 

threatening, harassing or intimidating any party to 

prevent it from disclosing its knowledge of matters 

relevant to the investigation or from pursuing the 

investigation, and 

(bb) acts intended to materially impede the exercise of 

MCCôs inspection and audit rights provided for in these 

Instructions to Bidders and in the Compact.   

 

(b) The Employer will reject a proposal for award if it determines 

that the bidder recommended for award has directly or through 

an agent, engaged in corrupt, fraudulent, collusive, coercive, 

prohibited, or obstructive practices in competing for, or in 

executing, a MCC-funded contract;  

 

(c) MCC will  cancel the portion of the MCC Funding allocated to 

a contract if it determines at any time that representatives of 

the Employer or any other beneficiary of the MCC Funding 

were engaged in corrupt, fraudulent, collusive, coercive, 

prohibited or obstructive practices during the selection process 

or the execution of the contract, without such person having 

taken timely and appropriate action satisfactory to MCC to 

remedy the situation; and 

 

(d) MCC will sanction a firm or individual, including declaring 

them ineligible, either indefinitely or for a stated period of 

time, to be awarded an MCC-funded contract if at any time it 

determines that they have, directly or through an agent, 

engaged in corrupt, fraudulent, collusive, coercive, prohibited 

or obstructive practices in competing for, or in executing, a 

MCC-funded contract. 

 

39.2 MCC will have the right to require that a provision be included in 

Bidding Documents and in contracts funded by the MCC Funding 

requiring bidders, suppliers, contractors and consultants to permit 

MCC to inspect their accounts and records and other documents 

relating to the bid submission and contract performance and to have 

them audited by auditors appointed by MCC. 

 

39.3 Furthermore, bidders shall be aware of the provision stated in Sub-

Clause 26.2 of Part II, Conditions of Particular Application. 
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BIDDING DATA  

 

 

Instructions to Bidders Clause Reference 

 

Whenever there is a conflict, the provisions herein shall prevail over those in the Instructions to 

Bidders. 

 

ITB Clause 

Reference 

Bidding Data 

1.1 Name and address of the Employer: 

 

Millennium Challenge Georgia Fund  

#4, Sanapiro Street, 0150, Tbilisi, Georgia.  

Attention: George Abdushelishvili, Chief Executive Officer 

Tel: +995 (32) 93 91 33 

Fax: +995 (32) 93 91 44 

E-mail: g.abdushelishvili@mcg.ge  

 

1.1 Summary of the Works: 

 

The objectives of the Samtskhe-Javakheti Roads Rehabilitation Project are to 

improve highway connections between the SamtskheïJavakheti region and the 

Georgian capital Tbilisi. This CB procurement covers Rehabilitation of Tsalka-

Nardevani 15 km Road Section. 

 

1.1 The name and  identification number of the Contract is:   

 

Rehabilitation of Tsalka-Nardevani 15 km Road Section. 

 

Contract no. SJRRP/CW/08 

 

1.2 Period of Completion: 7 months. 

 

2.1 Name and Description of the Project and Type of the Funding Provisions:  

 

Samtskhe-Javakheti Roads Rehabilitation Project - Millennium Challenge Corpora-

tion Grant 

 

5.3 Qualification information must be provided in accordance with the instructions in 

Section III, Qualification Criteria and the related forms found in Section VIII, 

Qualification and Other Bidding Forms, Part A. 

 

10.1 Employerôs address for the purpose of clarification is: 

 

Millennium Challenge Georgia Fund  

#4, Sanapiro Street, 0150, Tbilisi, Georgia.  

Attention: Mr. Giorgi Tvalavadze, MCG Procurement Director 

Tel: +995 (32) 93 91 33 

mailto:g.abdushelishvili@mcg.ge
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Fax: +995 (32) 93 91 44 

E-mail: g.tvalavadze@mcg.ge  

 

12.1 Bid language: ñEnglishò. 

 

14.5  Local purchases normally carry a VAT component payable at source.  The Em-

ployer, on receiving written proof of such payment by the Contractor, will refund 

this VAT component in Georgian Lari. 

 

14.6 Not applicable 

 

16.1 Period of bid validity ï 182 days 

 

17.1 Bid shall include a Bid Security (Bank Guarantee) using the form for bid security 

included in Section VII.  The Bid Security shall be in the amount of two percent of 

the Bid Price for which bidder is submitting bid, payable in U. S. Dollars. 

 

18.1 Not applicable. 

 

18.2 Not applicable. 

 

18.3 Not applicable. 

 

19.1 Venue, time, and date of the pre-bid meeting are as follows: 

 

Courtyard Marriot 

4 Freedom Square, Tbilisi, Georgia 

 

 26 January, 2010, 15.00 p.m. 

20.1  Number of copies of the bid to be completed and submitted ï Two (2) 

 

21.2(a) Millennium Challenge Georgia Fund  

#4, Sanapiro Street, 0150, Tbilisi, Georgia.  

Attention: Mr. Giorgi Tvalavadze, MCG Procurement Director 

Tel: +995 (32) 93 91 33 

Fax: +995 (32) 93 91 44 

E-mail: g.tvalavadze@mcg.ge  

 

21.2(b) The name and  identification number of the Contract is:   

 

Rehabilitation of Tsalka-Nardevani 15 km Road Section. 

 

Contract no. SJRRP/CW/08 

 

21.2(c) The warning is:  

 

ñDo not open before 6:00 p.m. local time, February 15, 2010.  

 

22.1 The deadline for submission of bids  is: 

mailto:g.tvalavadze@mcg.ge
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February 15, 2010  

6.00 p.m. local time 

 

Bidders shall not have the option of submitting their bids electronically. 

 

25.1 Venue, time, and date of bid opening are as follows:  

 

Millennium Challenge Georgia Fund  

#4, Sanapiro Street, 0150, Tbilisi, Georgia.  

February 15, 2010  

6.00 p.m. 

 

No procedures are provided for the opening of electronic bids, as such are not per-

mitted. 

 

31.2(c) Not Applicable.  

 

37.1 and 3.2 The amount of the Performance Security shall be ten (10) percent of the Bid Price 

in the form of the ñBank Guaranteeò as given in the Section VI (ii) of this Bidding 

Document.  It may be increased up to the fifteen (15) percent upon the request of 

Employer pursuant to the Sub-Clause 31.5 of Section I, Invitation for Bids and In-

structions to Bidders. 

 

37.3 Not Applicable 

 

38.1 Disputes Review Method is: 

 

ñDisputes Review Expertò. 
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QUALIFICATION CRITERIA  

 

 

This Section contains all the criteria that the Employer shall use to qualify bidders.  In accordance 

with ITB Sub-Clause 5.3, no other factors or criteria shall be used.  To demonstrate its 

qualifications, the bidder shall provide all the information requested in the forms included in 

Section VIII, Qualification and Other Bidding Forms, Part A. 
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Factor 

1. ELIGIBILITY  

Sub-Factor 

Criteria 

Documen-

tation Re-

quired 
Requirement 

Bidder 

Single Entity Joint Venture or Association 

All partners 

combined 

Each par t-

ner 

At least one 

partner  

1.1 Nationality  Nationality in accor-

dance with ITB 3.1(a) 

and ITB 3.4. 

Must meet 

requirement 

Existing or 

intended 

JVA must 

meet re-

quirement 

Must meet 

requirement 

N / A Form ELI ï

1.1 and 1.2, 

with at-

tachments 

1.2 Conflict of I n-

terest 

No conflicts of interests 

as described in ITB 

3.1(b). 

Must meet 

requirement 

Existing or 

intended 

JVA must 

meet re-

quirement 

Must meet 

requirement 

N / A Letter of 

Bid 

1.3 Ineligibility  Not having been de-

clared ineligible by 

MCC as described in 

ITB 3.1(c) and ITB 

39.1(c). 

Must meet 

requirement 

Existing  

JVA must 

meet re-

quirement 

Must meet 

requirement  

N / A Letter of 

Bid 

1.4 Government 

Owned Entity 

Compliance with con-

ditions of ITB 3.3. 

Must meet 

requirement 

Must meet 

requirement 

Must meet 

requirement 

N / A Form ELI  ï

1.1 and 1.2, 

with at-

tachments 
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Factor 

1. ELIGIBILITY  

Sub-Factor 

Criteria 

Documen-

tation Re-

quired 
Requirement 

Bidder 

Single Entity Joint Venture or Association 

All partners 

combined 

Each par t-

ner 

At least one 

partner  

1.5 Ineligibility 

based on a 

United Nations 

resolution or 

Georgian law  

Not having been ex-

cluded as a result of 

Georgian laws or offi-

cial regulations, or by 

an act of compliance 

with UN Security 

Council resolution, in 

accordance with ITB 

3.4. 

Must meet 

requirement 

Existing  

JVA must 

meet re-

quirement 

Must meet 

requirement 

N / A Letter of 

Bid 
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Factor 

2. HISTORICAL CONTRACT NON-PERFORMANCE  

Sub-Factor 

Criteria 

Document

ation  

Required Requirement 

Bidder 

Single 

Entit y 

Joint Venture or Association 

All 

partners 

combined 

Each 

partner  

At least one 

partner  

2.1 History of Non-

performing 

Contracts 

Non-performance of a 

contract did not occur 

within the last three (3) 

years prior to the deadline 

for bid submission, based 

on all information on fully 

settled disputes or litiga-

tion.  A fully settled dis-

pute or litigation is one 

that has been resolved in 

accordance with the Dis-

pute Resolution Mechan-

ism under the respective 

contract, and where all 

appeal instances available 

to the bidder have been 

exhausted.  

Must meet 

requirement 

by itself or 

as partner to 

past or ex-

isting JVA 

N / A 

 

Must meet 

requirement 

by itself or  

as partner to 

past or ex-

isting JVA 

N / A Form CON  
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Factor 

2. HISTORICAL CONTRACT NON-PERFORMANCE  

Sub-Factor 

Criteria 

Document

ation  

Required Requirement 

Bidder 

Single 

Entit y 

Joint Venture or Association 

All 

partners 

combined 

Each 

partner  

At least one 

partner  

2.2 Failure to Sign 

a Contract 

Not being under execution 

of a Bid Securing 

Declaration pursuant to 

ITB 3.1(c) for three (3) 

years. 

Must meet 

requirement 

Must meet 

requirement 

Must meet 

requirement 

N / A Form CON 

2.3 Pending Litiga-

tion 

All pending litigation 

shall in total not represent 

more than ten percent 

(10%) of the bidderôs net 

worth and shall be treated 

as resolved against the 

bidder.  

Must meet 

requirement 

by itself or 

as partner to 

past or ex-

isting JVA 

N / A Must meet 

requirement 

by itself or 

as partner to 

past or ex-

isting JVA 

N / A Form CON  
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Factor 

3. FINANCIA L SITUATION  

Sub-Factor 

Criteria 

Documenta-

tion Re-

quired Requirement 

 Bidder 

Single 

Entity  

Joint Venture or Association  

All 

partners 

combined 

Each 

partner  

At least one 

partner  

3.1 Historical Fi-

nancial Per-

formance 

Submission of audited 

balance sheets or, if not 

required by the law of the 

bidderôs country, other 

financial statements ac-

ceptable to the Employer, 

for the last three (3) years 

to demonstrate the current 

soundness of the bidderôs 

financial position and its 

prospective long term 

profitability.  

Must meet 

requirement 

N / A Must meet 

requirement 

N / A Form FIN ï1 

with attach-

ments 

3.2 Average 

Annual 

Construction 

Turnover  

 

Minimum average an-

nual turnover of 

USD$15 million or 

equivalent, calculated 

as total certified pay-

ments received for con-

tracts in progress or 

completed, within the 

last three (3) years.  
 

Must meet 

requirement 

Must meet 

requirement 

Must meet  

twenty-five 

percent 

(25%) of the 

requirement 

 

Must meet  

fifty -five 

percent 

(55%) of the 

requirement 

Form FIN ï2 



Section III. Qualification Criteria  III -7 

_____________________________________________________________________________________________ 

 

Factor 

3. FINANCIA L SITUATION  

Sub-Factor 

Criteria 

Documenta-

tion Re-

quired Requirement 

 Bidder 

Single 

Entity  

Joint Venture or Association  

All 

partners 

combined 

Each 

partner  

At least one 

partner  

3.3 Financial 

Resources 

The bidder must demon-

strate access to, or availa-

bility of, financial re-

sources such as liquid as-

sets, unencumbered real 

assets, lines of credit, and 

other financial means, oth-

er than any contractual ad-

vance payments to meet:  

(i) the following cash-

flow requirement:  cash 

flow amount of US$6 

million or equivalent. 

(ii) the overall cash flow 

requirements for this con-

tract and its current com-

mitments. 

Must meet 

requirement 

Must meet 

requirement 

Must meet  

twenty-five 

percent 

(25%) of the 

requirement 

 

Must meet  

fifty -five 

percent 

(55%) of the 

requirement 

Form FIN ï3 

Form FIN-4 
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Factor 

4. EXPERIENCE  

Sub-Factor 

Criteria 

Documen-

tation Re-

quired 
Requirement 

Bidder 

Single Entity 

Joint Venture or  Association  

All partners 

combined 

Each 

partner  

At least one 

partner  

4.1 General Con-

struction Ex-

perience 

Experience under contracts 

in the role of contractor, 

subcontractor, or manage-

ment contractor for at least 

the last three (3) years 

prior to bid submission 

deadline, and with activity 

in at least nine (9) months 

each year.   

Must meet 

requirement 

 

N / A Must 

meet 

requirem

ent 

 

N / A Form 

EXP-1 

4.2 Similar Con-

struction Ex-

perience 

Participation as contractor, 

management contractor, or 

subcontractor, in at least 

two (2) contracts within 

the last five (5) years, each 

with a value of at least 

US$10 million or 

equivalent, that have been 

successfully and 

substantially completed 

and that are similar to the 

proposed Works. The 

Must meet 

requirement 

Must meet 

requirements  

for all charac-

teristics 

N / A Must meet 

requirement 

for one cha-

racteristic  

Form 

EXP-2 
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Factor 

4. EXPERIENCE  

Sub-Factor 

Criteria 

Documen-

tation Re-

quired 
Requirement 

Bidder 

Single Entity 

Joint Venture or  Association  

All partners 

combined 

Each 

partner  

At least one 

partner  

similarity shall be based on 

the physical size, 

complexity, methods, 

technology or other 

characteristics as described 

in Section X, Technical 

Specification 

4.3 Specific 

Construction 

Experience in 

Key Activit ies  

For the above or other con-

tracts executed during the 

period stipulated in 4.2 

above, minimum experience 

in  following key activities:  

road asphalt works -  

production of asphalt 

concrete: minimum of 

20,000 m3. 

 

Must meet 

requirements 

 

Must meet 

requirements 

N / A Must meet 

the following 

requirements 

(can be a spe-

cialist sub-

contractor):  

55% of the  

requirements. 

Form 

EXP-3 
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Section IV. Part I: General Conditions Of Contract  

© FIDIC 1987   

 

 

Part I:  General Conditions of Contract 
 

 

Millennium Challenge Georgia Fund 

 

 

 

Rehabilitation of Tsalka-Nardevani (15 km) Road Section of the Samtskhe-Javakheti 

Road Rehabilitation Project 

 

 

 

 

CONDITIONS OF CONTRACT 

 

PART I:  GENERAL CONDITIONS 

 

 

The Conditions of Contract, Part I:  General Conditions shall be those forming Part I of the 

ñConditions of Contract for Works of Civil Engineering Construction,ò fourth edition 1987, 

reprinted in 1992 with further amendments, prepared by the Fédération Internationale des 

Ingénieurs-Conseils (FIDIC). These Conditions are subject to the variations and additions set out 

in Part II hereof entitled ñConditions of Particular Application.ò 

 

 

Copies of the FIDIC Conditions of Contract can be obtained from: 

 

FIDIC Secretariat 

P.O. Box 86 

1000 Lausanne 12 

Switzerland 

Facsimile:  41 21 653 5432 

Telephone:  41 21 653 5003 
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SECTION V.  PART II:  CONDITIONS OF PARTICULAR 

APPLICATION (COPA) 
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Part II: Conditions of Particular Application  

 

Definitions and Interpretation  

 

  

Sub-Clause 1.1   
Definitions   

 . 

 

 

(a)(i) The Employer is the party stipulated in the Appendix to Bid. 

 

Amend Subpara. (a)(iv) also by adding the following 

words after the word ñConditionsò: 

 

ñor any other competent person appointed by the Employer, and 

notified to the Contractor, to act in replacement of the Engineer.ò 

 

(a)(v) The Engineer is the party stipulated in the Appendix to Bid. 

 

(a)(vi)  Add a defined term for Employerôs Personnel to read as fol-

lows: 

 

ñEmployerôs Personnel means any person appointed from time to 

time to act on behalf of Employer.  For purposes of access to sites, 

documents and inspection/audit of books and records, the Em-

ployerôs Personnel shall include authorized representatives of the 

MCC, the Inspector General, the U.S. Government Accounting Of-

fice or any auditor identified in the MCC Compact, to audit or in-

spect records and documents related to the Compact, and to activi-

ties financed with MCC Funding and the utilisation of goods and 

services secured with MCC Funding.ò 

 

(a)(vii) Add a defined term for MCC to read as follows: 

 

ñMCCò means the Millennium Challenge Corporation, the United 

States Government Corporation with the same name, responsible 

for providing funds under the terms of the Compact to the Govern-

ment of Georgia.ò 

 

(a)(viii)  Add a defined term for MCG to read as follows: 

 

ñMCGò means Millennium Challenge Georgia Fund, the agency 

created by the Government of Georgia (ñGovernmentò) to receive 

and administer funds received under the Compact.ò 

 

(a)(ix)  Add a defined term for Compact to read as follows: 

 

ñCompactò means the agreement between the Government of 

Georgia and the United States of America, acting through the Mil-

lennium Challenge Corporation (ñMCCò), ñMillennium Challenge 

Compactò executed on September 12, 2005 (ñCompactò), that sets 

forth the general terms and conditions on which MCC will provide 

funding of up to US$295.3 million (ñMCC Fundingò) to the Gov-
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ernment for a Millennium Challenge Account program to advance 

economic growth and reduce poverty in Georgia.  The Government, 

acting through MCG, is responsible for running the programme.ò  

 

Amend Subpara. (b)(v) of Sub-Clause 1.1 by adding the 

following words at the end: 

 

ñThe word ótenderô is synonymous with óbid,ô and the words óAp-

pendix to Tenderô with óAppendix to Bid,ô and the words ótender 

documentsô with óBidding Documents.ô The words óAgreementô 

and óContractô are used interchangeably.ò 

 

Amend Subpara. (g)(iv) of Sub-Clause 1.1 by adding the following 

words at the end: 

 

ñand e-mail.ò  

 

Engineer and Engineerôs Representative 

 

Sub-Clause 2.1  
Engineerôs Duties  

and Authority 

 

With reference to Sub-Clause 2.1 (b), the following provision shall 

also apply: 

 

ñThe Engineer shall obtain the specific approval of the Employer 

before taking any of the following actions specified in Part I: 

 

(a) consenting to the subcontracting of any part of the Works 

under Clause 4; 

 

(b)   certifying additional cost determined under Clause 70; 

 

(c)  determining an extension of time under Clause 44; 

 

(d)  issuing a variation under Clause 51, except: 

 

(i)  in an emergency situation, as reasonably determined 

by the Engineer; or 

 

(ii)  if such variation would increase the Contract Price by 

less than the amount stated in the Appendix to Bid; or 

 

(e) fixing rates or prices under Clause 52. 

 

(f)        payment of claims determined under Clause 53 

 

ñNotwithstanding the obligation, as set out above, to obtain ap-

proval, if, in the opinion of the Engineer, an emergency occurs af-

fecting the safety of life or of the Works or of adjoining property, 

he may, without relieving the Contractor of any of his duties and 

responsibilities under the Contract, instruct the Contractor to exe-

cute all such work or to do all such things as may, in the opinion of 
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the Engineer, be necessary to abate or reduce the risk. The Contrac-

tor shall forthwith comply, despite the absence of approval of the 

Employer, with any such instruction of the Engineer. The Engineer 

shall determine any addition to the Contract Price, in respect of 

such instruction, in accordance with Clause 52 and shall notify the 

Contractor accordingly, with a copy to the Employer.ò 

 

 

Assignment and Subcontracting 

 

Sub-Clause 3.1 

Assignment of Contract 

(a)        Add the following after the references to Employer: 

  ñand with the approval of MCCò. 

 

Sub-Clause 4.1 

Subcontracting 

Add the following Subpara. (d) under Sub-Clause 4.1: 

ñ (d) If the sub-contract is less than one percent (1%) of the Con-

tract Amount with a maximum limit of US$100,000.  If the 

cumulative value of all subcontracts issued to un-approved 

subcontractors attains US$250,000, each subsequent use of 

a non-approved subcontractor will require the prior consent 

of the Engineer.ò 

 

Contract Documents 

 

Sub-Clause 5.1 

Language  

And Law 

Delete Sub-Clause 5.1 and replace with the following: 

 

ñ(a)  The language in which the Contract documents shall be drawn 

up is stipulated in the Appendix to Bid. 

 

(b) The law which shall apply to the Contract is that in force in the 

country stipulated in the Appendix to Bid.ò 

 

Sub-Clause 5.2  
Priority of  

Contract 

Documents 

Delete the documents listed 1ï6 and substitute: 

 

ñ(1)  the Contract Agreement (if completed); 

(2) the Letter of Acceptance; 

(3)  the Bid and the Appendix to Bid; 

(4)  the Conditions of Contract, Part II: Conditions of Particular         

Application (ñCOPAò), including annexes; 

(5) the Conditions of Contract, Part I: General Conditions; 

(6) the Technical Specification; 

(7)  the Drawings; 

(8)  the priced Bill of Quantities; and  

(9)  other documents, as listed in the Appendix to Bid.ò 

 

Sub-Clause 5.3 

Additional Provisions 

Add the following Sub-Clause 5.3: 

 

ñ(a)  The provisions included in Annex A, General Provisions of 

Compact, of the Conditions of Particular Application shall apply 

to this Contract.  The provisions shall apply to Subcontractors as 
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well as to the Contractor. 

 

(b) The Contractor and any Subcontractors shall comply with 

MCCôs Environmental Guidelines (as such term is defined in the 

Compact), available at http://www.mcc.gov.ò 

 

Sub-Clause 5.4 

Eligible Country 

Add the following Sub-Clause 5.4: 

 

ñMCC permits firms and individuals from all countries to offer goods, 

works and services for MCC funded projects.  As exceptions to the 

foregoing, individuals or firms of a country, or goods manufactured in a 

country, may be excluded if: 

 

(i) as a matter of law or official regulation, Georgia prohibits 

commercial relations with that country, provided that MCC 

is satisfied that such exclusion does not preclude effective 

competition for the supply of the Goods or Works required; 

or 

 

(ii)  by an Act of Compliance with a Decision of the United 

Nations Security Council taken under Chapter VII of the 

Charter of the United Nations, Georgia prohibits any import 

of goods from that country or any payments to persons or 

entities in that country, or 

(iii)   The United States prohibits commercial relations with 

Cuba, Iran, Sudan and Syria.  Individuals, entities, goods 

and services from certain other countries may also be 

excluded from this tender, and Bidders should refer to 

www.treas.gov/offices/enforcement/ofac/. 
 

At the present time, firms, goods and services from the following 

countries are excluded from this tender: 

 

(a) With reference to Subpara. 5.4 (i) above: None 

 

(b) With reference to Subpara. 5.4 (ii) above: None 

 

(c) With reference to Subpara. 5.4 (iii) above: As of the 

date hereof, these countries include:  

Cuba, Iran, Sudan, Syria.ò    

 

 

General Obligations 

 

Sub-Clause 10.1  
Performance 

Security 

Replace the text of Sub-Clause 10.1 with the following:  

 

ñThe Contractor shall provide security for his proper performance 

of the Contract to the Employer within twenty-eight (28) days after 

the receipt of the Agreement. The performance security shall be in 

the form of an unconditional bank guarantee, as stipulated by the 

http://www.mcc.gov/
http://www.treas.gov/offices/enforcement/ofac/
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Employer in the Appendix to Bid. The performance security shall 

be denominated in the currency in which the Contract Price is pay-

able. The Contractor shall notify the Engineer when providing the 

performance security to the Employer. 

 

ñThe performance security shall be issued either (a) by a bank lo-

cated in the country of the Employer or a foreign bank through a 

correspondent bank located in the country of the Employer, and, in 

either case, such bank shall be acceptable to the Employer, or (b) 

directly by a foreign bank that has been determined in advance to 

be acceptable to the Employer.  

 

ñMCC will retain the right to approve the form and substance  of 

the bank guarantee. 

  

ñWithout limitation to the provisions of the preceding paragraph, 

whenever the Engineer determines an addition to the Contract Price 

as a result of a change in cost and/or legislation or as a result of a 

variation amounting to more than ten (10) percent of the Contract 

Price, the Contractor, at the Engineerôs written request, shall 

promptly increase the value of the performance security in the ap-

plicable currency by an equal percentage.  The performance secu-

rity of a joint venture shall be issued so as to commit fully all part-

ners to the proposed joint venture.  If the joint venture has not been 

legally constituted at the time of signing of the Agreement, the per-

formance security shall be in the name of all future partners.ò 

 

Sub-Clause 10.4  
Cost of Performance  

Security 

Add the following Sub-Clause 10.4: 

 

ñThe cost of complying with the requirements of this Clause shall 

be borne by the Contractor.ò 

 

Sub-Clause 11.2 

Access to Data 

Add new Sub-Clause 11.2: 

 

ñData made available by the Employer in accordance with Sub-

Clause 11.1 shall be deemed to include data listed elsewhere in the 

Contract as open for inspection at the address stipulated in the Ap-

pendix to Bid.ò 

 

Sub-Clause 14.1 

Programme to  

be Submitted 

Delete the phrase òwithin the time stated in Part II of these Condi-

tions after the date of the Letter of Acceptance.ò 

 

Add  at the end of Sub-Clause 14.1 the following:  

 

ñThe time within which the programme shall be submitted shall be 

the number of days stipulated in the Appendix to Bid.ò 

 

Sub-Clause 14.3 

Cash Flow Estimate  

to be Submitted 

Delete the phrase òwithin the time stated in Part II of these Condi-

tions after the date of the Letter of Acceptance.ò 
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Add  at the end of Sub-Clause 14.3 the following:  

 

ñThe time within which the detailed cash flow estimate shall be 

submitted shall be the number of days specified in the Appendix to 

Bid.ò 

 

Sub-Clause 15.2 

Language Ability of  

Contractorôs  

Representative 

Add the following Sub-Clause 15.2: 

 

ñIf the Contractorôs authorized representative is not, in the opinion 

of the Engineer, fluent in the language specified in the Appendix to 

Bid, Subpara. 5.1(a), and in Georgian, Armenian and Russian, the 

Contractor shall have available on site at all times a competent in-

terpreter to ensure the proper transmission of instructions and in-

formation.ò 

 

Sub-Clause 16.3 

Language Ability of  

Superintending Staff 

Add the following Sub-Clause 16.3: 

 

ñA reasonable proportion of the Contractorôs superintending staff 

shall have a working knowledge of the language specified in the 

Appendix to Bid, Subpara. 5.1(a), or the Contractor shall have 

available on site at all times a sufficient number of competent inter-

preters to ensure the proper transmission of instructions and infor-

mation.ò 

 

Sub-Clause 19.1 

Safety,  Security, and  

Protection of the  

Environment 

 

Add new Subpara. (d): 

 

ñ(d) The Contractor must apply the recommendations of the project 

Environmental Impact Assessment Study (ñEIAò) and Environ-

mental Management Plan (ñEMPò) in respect of Safety, Security 

and Protection of the Environment.ò 

 

Add new Subpara. (e): 

 

ñ(e) The Contractor shall ensure that its activities under this Con-

tract comply with MCCôs Environmental Guidelines (as such term 

is defined in the Compact) and are not "likely to cause a significant 

environmental, health, or safety hazard" as defined in such Envi-

ronmental Guidelines, understanding that the Contractor is not re-

sponsible for the environmental impacts of Works completed as 

designed  provided that mitigation measures and other precautions 

defined in the EMP were strictly applied throughout the construc-

tion period.ò  

 

Add new Subpara. (f): 

 

ñ(f) The Contractor shall request written confirmation from the 

Employer that actions requiring completion by the approved Reset-

tlement Action Plan (óRAPô) have been completed before construc-

tion is initiated on the Works or each Section (as the case may be). 

 All those area identified as ñredò need this confirmation prior to 
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initiation of any work.  The Contractor shall also immediately noti-

fy the Engineer of any land acquisition or resettlement needs result-

ing from the design or Works that have not been addressed by the 

RAP.  No work shall commence in any such newly identified area 

without the approval of the Engineer.ò 

 

Add new Subpara. (g): 

 

ñ(g) The Contractor should consider Georgian health legislation 

(www. healthministry.ge) related to HIV/AIDS including diseases 

specific to Samtskhe-Javakheti region (e.g., Anthrax).  In addition, 

the Contractor shall implement an HIV/AIDS awareness program in 

the Project area as required by the approved EMP.ò 

 

Add new Subpara. (h): 

 

ñ(h) The Contractor shall obtain and maintain, at its own risk and 

expense, all authorisations, permits and licenses as may be neces-

sary for the performance of the Works excepting those supplied by 

the Employer.  Specifically, the Contractor shall register with the 

Georgia Ministry of Justice and the Georgia State Tax Inspectorate.  

The Contractor shall also register with the State Customs Commit-

tee in order to import Materials and/or Equipment into Georgia in 

the Contractorôs own name.  The Contractor is required to comply 

with all regulations and regulations of any authority relating to se-

curity and immigration matters as are applicable to the Works.ò  

 

Add new Subpara. (i): 

 

ñ(i) The Contractor shall implement health and safety requirements 

of the approved EMPs and directives issued as a result of periodic 

inspections to be undertaken as part of the supervisory role required 

of the Engineer, to ensure compliance with the requirements of the 

EMPs.ò 

 

Add new Subpara. (j): 

 

ñ(j) The Contractor shall be responsible for ensuring that all Sub-

contractors and personnel understand and operate in accordance 

with the principles and requirements of the environmental and so-

cial impacts provisions and that similar standards apply to the Sub-

contractorôs environmental and social impacts management systems 

and environmental and social impacts performance.ò 

 

Add new Subpara. (k): 

 

ñ(k) The Contractorôs programme shall demonstrate clearly the pro-

cedures and methods of working that the Contractor and its Subcon-

tractors will adopt to comply with the environmental and social im-

pacts requirements.ò    
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Sub-Clause 20.4 

Employerôs Risks 

Amend Sub-Clause 20.4 to read as follows: 

 

ñThe Employerôs risks are: 

 

(a) in so far as they directly affect the execution of the Works in 

the country where the Permanent Works are to be executed: 

 

(i) war and hostilities (whether war be declared or not), in-

vasion, act of foreign enemies; 

 

(ii)  rebellion, revolution, insurrection, military or usurped 

power, or civil war; 

  

(iii)  ionizing radiations, or contamination by radioactivity 

from any nuclear fuel, or from any nuclear waste from 

the combustion of nuclear fuel, radioactive toxic explo-

sive, or other hazardous properties of any explosive nu-

clear assembly or nuclear component thereof; 

 

(iv) pressure waves caused by aircraft or other aerial de-

vices travelling at sonic or supersonic speeds; 

 

(v) riot, commotion, or disorder, unless solely restricted to 

the employees of the Contractor or of his Subcontrac-

tors and arising from the conduct of the Works; 

 

(b) loss or damage due to the use or occupation by the Employer 

of any Section or part of the Permanent Works, except as 

may be provided for in the Contract; 

 

(c) loss or damage to the extent that it is due to the design of the 

Works, other than any part of the design provided by the 

Contractor or for which the Contractor is responsible; and 

 

(d) any operation of the forces of nature (insofar as it occurs on 

the Site) that an experienced contractor: 

 

(i) could not have reasonably foreseen, or 

 

(ii)  could reasonably have foreseen, but against which he 

could not reasonably have taken at least one of the fol-

lowing measures: 

 

(A) prevent loss or damage to physical property from 

occurring by taking appropriate measures, or 

 

(B) insure against such loss or damage.ò 

 

Sub-Clause 21.1 Add the following words at the end of Subpara. (a) and immedi-
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Insurance of   

Works and  

Contractorôs  

Equipment 

ately before the last word of Subpara. (b) of Sub-Clause 21.1:  

 

ñit being understood that such insurance shall provide for compen-

sation to be payable in the currency required to rectify the loss or 

damage incurred,ò. 

 

Sub-Clause 21.2 

Scope of Cover 

Amend Subpara. (a) of Sub-Clause 21.2 by deleting the words: 

ñfrom the start of work at the Siteò and by substituting therefor the 

words ñfrom the first working day after the Commencement Date.ò 

 

Sub-Clause 21.2  
Scope of Cover 

Add the following Subpara. (c) under Sub-Clause 21.2: 

 

ñ(c) It shall be the responsibility of the Contractor to notify the 

insurance company of any change in the nature and extent of 

the Works and to ensure the adequacy of the insurance cov-

erage at all times during the period of the Contract.ò 

 

Sub-Clause 21.4 

Exclusions   

Amend Sub-Clause 21.4 to read as follows: 

 

ñThere shall be no obligation for the insurances in Sub-Clause 21.1 

to include loss or damage caused by the risks listed under Sub-

Clause 20.4 Subparas. (a) (i) to (iv) of the Conditions of Particular 

Application.ò 

 

Sub-Clause 22.1 

Damage to Persons and 

Property 

Add as a second paragraph: 

 

ñThe Contractor shall notify the Engineer and Employer within for-

ty-eight (48) hours or as soon as reasonably possible after the oc-

currence of any accident which has resulted in a disability or loss of 

human life or which has or which could reasonably be foreseen to 

have a material impact on the environment and shall submit to the 

Engineer and Employer no later than thirty (30) days after the oc-

currence of such an event, a summary report thereof.ò 

 

Sub-Clause 24.1 

Accident or Injury to 

Workmen 

Add as a second paragraph: 

 

ñThe Contractor shall notify the Engineer and Employer within for-

ty-eight (48) hours or as soon as reasonably possible after the oc-

currence of any accident which has resulted in a disability or loss of 

human life and shall submit to the Engineer and Employer no later 

than thirty (30) days after the occurrence of such an event, a sum-

mary report thereof.ò 

 

Sub-Clause 25.1 

Evidence and   

Terms of  

Insurances 

 

Amend Sub-Clause 25.1 by inserting the words ñas soon as practi-

cable after the respective insurances have been taken out but in any 

caseò before the words ñprior to the start of work at the Site.ò 

 

Sub-Clause 25.5 

Source of  

Add the following Sub-Clause 25.5: 
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Insurance ñSubject to the Employerôs approval rights contained in Sub-Clause 

25.1, the Contractor shall be entitled to place all insurance relating 

to the Contract (including, but not limited to, the insurance referred 

to in Clauses 21, 23, and 24) with insurers from any eligible source 

country as defined in Sub-Clause 5.4.ò 

 

Sub-Clause 26.2 

Inspections  

and Audit by 

 the Employer 

Add the following Sub-Clause 26.2: 

 

ñThe Contractor shall permit the Employer to inspect the Contrac-

torôs accounts and records relating to the performance of the Con-

tract and to have them audited by auditors appointed by the Em-

ployer, and/or MCC if so required by the Employer and/or MCC 

pursuant to the provisions of the Compact.ò 

 

Sub-Clause 27 

Fossils 

Add as a second paragraph: 

 

ñPrior to any construction activities, the Contractor shall obtain all 

relevant permits, clearances and authorizations from the relevant 

governmental agency responsible for the issuance of such permits, 

clearances and authorizations.  

 

Sub-Clause 29.1 

Interference with Traffic 

and Adjoining Properties 

Add at the end of Sub-Clause 29.1: 

 

ñ(including through the Contractorôs employing or subcontracting 

of any Subcontractor).ò 

 

 

Alterations, Additions, and Omissions 

 

Sub-Clause 52.2 

Power of Engineer to Fix 

Rates 

Add as a third paragraph: 

 

ñProvided further that no change in the rate or price for any item 

contained in the Contract shall be considered unless such item 

accounts for an amount more than two (2) percent of the Contract 

Price, and the actual quantity of work executed under the item 

exceeds or falls short of the quantity set out in the Bill of Quantities 

by more than twenty-five (25) percent.ò 

 

 

Measurement 

 

Sub-Clause 55.2 
Omissions of Quantities 

Add the following Sub-Clause 55.2: 

 

ñItems of the Works described in the Bill of Quantities for which 

no rate or price has been entered in the Contract shall be considered 

as included in other rates and prices in the Contract and will not be 

paid for separately by the Employer.ò 

 

 

Certificates and Payment 
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Clause 60 
Certificates and Payment 

Clause 60 of the General Conditions is deleted and the following 

Sub-Clauses 60.1-60.14 are substituted therefor: 

Sub-Clause 60.1 
Monthly Statements 

ñThe Contractor shall submit a statement in the number of copies 

specified in the Appendix to Bid to the Engineer at the end of each 

month, in a tabulated form approved by the Engineer, showing the 

amounts to which the Contractor considers himself to be entitled.  

The statement shall include the following items, as applicable, 

which shall be taken into account in the sequence listed: 

(a) the estimated Contract value of the Temporary and Permanent 

Works executed up to the end of the month in question, 

determined in accordance with Sub-Clause 56.1, at the unit 

rates and prices included in the Contract; 

(b) the actual value certified for payment for the Temporary and 

Permanent Works executed up to the end of the previous 

month, at the unit rates and prices included in the Contract; 

(c) the estimated Contract value at the unit rates and prices 

included in the Contract of the Temporary and Permanent 

Works for the month in question obtained by deducting (b) 

from (a); 

(d)   the value of any variations executed up to the end of the month 

in question, less the amount certified in the previous Interim 

Payment Certificate, pursuant to Clause 52; 

(e) amounts approved in respect of Dayworks executed up to the 

end of the month in question, less the amount for Dayworks 

certified in the previous Interim Payment Certificate, as 

determined from the Dayworks Schedule of the Bill of 

Quantities; 

(f) amounts reflecting changes in cost and legislation, pursuant 

to Clause 70; 

(g) any credit or debit for the month in question in respect of 

materials and Plant for the Permanent Works, in the relevant 

amounts and under the conditions set forth in Sub-Clause 

60.3; 

(h) any amount to be withheld under the retention provisions of 

Sub-Clause 60.5, determined by applying the percentage set 

forth in Sub-Clause 60.5 to the amounts due under Subparas. 

60.1 (c), (d), (e), and (f); 

(i) any amounts to be deducted as repayment of the Advance 

under the provisions of Sub-Clause 60.7;  

(j)    any amounts paid by Contractor as Value Added Taxes in 
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accordance with the provisions of Sub-Clause 73.4; and  

(k) any other sum to which the Contractor may be entitled under 

the Contract or otherwise.ò 

Sub-Clause 60.2 

Monthly Payments 

ñThe said statement shall be approved or amended by the Engineer 

in such a way that, in his opinion, it reflects the amounts due to the 

Contractor in accordance with the Contract, after deduction, other 

than pursuant to Clause 47, of any sums that may have become due 

and payable by the Contractor to the Employer.  In cases where 

there is a difference of opinion as to the value of any item, the 

Engineerôs view shall prevail. Within fourteen (14) days of receipt 

of the monthly statement referred to in Sub-Clause 60.1, the 

Engineer shall determine the amounts due to the Contractor and 

shall deliver to the Employer and the Contractor an Interim 

Payment Certificate, certifying the amounts due to the Contractor. 

 ñThe Engineer shall not be bound to certify any payment under this 

sub-clause if the net amount thereof, after all retentions and 

deductions, would be less than the Minimum Amount of Interim 

Payment Certificates stated in the Appendix to Bid.  However, in 

such case, the unpaid certified amount will be added to the next 

interim payment, and the cumulative unpaid certified amount will 

be compared to the minimum amount of interim payment. 

ñNotwithstanding the terms of this Sub-Clause or any other clause 

of the Contract, no amount will be certified by the Engineer for 

payment until the performance security has been provided by the 

Contractor and approved by the Employer.ò 

Sub-Clause 60.3 

Materials and Plant for 

the Permanent Works 

 

ñWith respect to materials and Plant brought by the Contractor to 

the Site for incorporation in the Permanent Works, the Contractor 

shall (a) receive a credit in the month in which these materials and 

Plant are brought to the Site and (b) be charged a debit in the 

month in which they are incorporated in the Permanent Works, 

both such credit and debit to be determined by the Engineer in 

accordance with the following provisions: 

(a) no credit shall be given unless the following conditions shall 

have been met to the Engineerôs satisfaction: 

(i) the materials and Plant are in accordance with the 

specifications for the Works; 

(ii)  the materials and Plant have been delivered to the Site 

and are properly stored and protected against loss, 

damage, or deterioration; 

(iii)  the Contractorôs records of the requirements, orders, 

receipts, and use of materials and Plant are kept in a 

form approved by the Engineer, and such records are 

available for inspection by the Engineer; 
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(iv) the Contractor has submitted a statement of the value, 

based on unit rates, for acquiring and delivering the 

materials and Plant to the Site; 

(v) the origin of the materials and Plant are those indicated 

in the Appendix to Bid; and 

(vi) the materials are to be used within a reasonable time. 

(b) the amount to be credited to the Contractor shall be the 

percentage of the value stipulated in the Appendix to Bid, 

based on unit rates, of the materials and Plant delivered to the 

Site, as determined by the Engineer after review of the 

documents listed in Subpara. (a)(iv) above; 

(c) the amount to be debited to the Contractor for any materials 

and Plant incorporated into the Permanent Works shall be 

equivalent to the credit previously granted to the Contractor 

for such materials and Plant pursuant to Subpara. (b) above, 

as determined by the Engineer. ñ 

Sub-Clause 60.4 

Place of Payment 

ñPayments to the Contractor by the Employer shall be made in the 

currency in which the Contract Price is payable into a bank account 

or accounts nominated by the Contractor.ò 

Sub-Clause 60.5 

Retention Money 

ñA retention amounting to the percentage stipulated in the 

Appendix to Bid of the amounts due, determined in accordance 

with the procedure set out in Subpara. 60.1(h) shall be made by the 

Engineer in the first and following Interim Payment Certificates.ò 

Sub-Clause 60.6 

Payment of Retention 

Money 

ñUpon the issue of the Taking-Over Certificate with respect to the 

whole of the Works, one-half of the Retention Money, or upon the 

issue of a Taking-Over Certificate with respect to a Section or part of 

the Permanent Works only such proportion thereof as the Engineer 

determines having regard to the relative value of such Section or part 

of the Permanent Works, shall be certified by the Engineer for 

payment to the Contractor. 

ñUpon the expiration of the Defects Liability Period for the Works, 

the other half of the Retention Money shall be certified by the 

Engineer for payment to the Contractor.  Provided that, in the event of 

different Defects Liability Periods being applicable to different 

Sections or parts of the Permanent Works pursuant to Clause 48, the 

expression ñexpiration of the Defects Liability Periodò shall, for the 

purposes of this Sub-Clause, be deemed to mean the expiration of the 

latest of such periods. 

ñProvided also that if at such time, there shall remain to be 

executed by the Contractor any work instructed, pursuant to 

Clauses 49 and 50, in respect of the Works, the Engineer shall be 

entitled to withhold certification until completion of such work of 

so much of the balance of the Retention Money as shall, in the 

opinion of the Engineer, represent the cost of the work remaining 
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to be executed.ò 

Sub-Clause 60.7 

Advance Payment 

ñThe Employer shall make an advance payment to the Contractor 

in respect of the Works in an amount named in the Letter of 

Acceptance, but in no event exceeding the amount stated in the 

Appendix to Bid.  Payment of such advance amount will be due 

under separate certification by the Engineer after (a) execution of 

the Form of Agreement by the parties hereto; (b) provision by the 

Contractor of the performance security in accordance with Sub-

Clause 10.1; and (c) provision by the Contractor of an 

unconditional bank guarantee in a form and by a bank acceptable to 

the Employer in an amount equal to the advance payment; MCC 

will retain the right to approve the form and substance  of the bank 

guarantee. Such bank guarantee shall remain effective until the 

advance payment has been repaid pursuant to the paragraph below, 

but the amount thereof shall be progressively reduced by the 

amount repaid by the Contractor as indicated in Interim Payment 

Certificates issued in accordance with this clause. 

 

ñThe advance payment shall be repaid through percentage 

deductions from the interim payments certified by the Engineer in 

accordance with this clause.  Deductions shall commence in the 

next Interim Payment Certificate following that in which the total 

of all interim payments certified to the Contractor has reached the 

percentage of the Contract Price stipulated in the Appendix to Bid 

less Provisional Sums, and shall be made at the rate stated in the 

Appendix to Bid of the amount of all Interim Payment Certificates 

until such time as the advance payment has been repaid; always 

provided that the advance payment shall be completely repaid prior 

to the time when the percentage of the Contract Price stipulated in 

the Appendix to Bid has been certified for payment.ò 
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Sub-Clause 60.8 

Time of Payment and 

Interest 

ñ(a) The amount due to the Contractor under any Interim or Final 

Payment Certificate issued by the Engineer pursuant to this 

Sub-Clause, or to any other term of the Contract, shall, 

subject to Clause 47, be paid by the Employer to the 

Contractor as follows: 

(i) (A) in the case of Interim Payment Certificates, within 

twenty-eight (28) days after the Contractorôs 

monthly statement has been submitted to the 

Engineer for certification, pursuant to Sub-Clause 

60.1, provided that, if the Engineerôs Interim 

Certificate has not yet been issued within said 

twenty-eight (28) days, the Employer shall pay the 

amount shown in the Contractorôs monthly 

statement and that any discrepancy shall be added 

to, or deducted from, the next payment to the 

Contractor; and 

(B) in the case of any monthly statement submitted by 

the Contractor at a time when the MCC Funding 

(from which payments to the Contractor are being 

made) is suspended, within fourteen (14) days after 

such monthly statement is submitted; provided that 

if the Engineerôs Interim Certificate has not yet been 

issued within said fourteen (14) days, the Employer 

shall pay the amount shown in the Contractorôs 

monthly statement and that any discrepancy shall be 

added to, or deducted from, the next payment to the 

Contractor. 

(ii)  (A) in the case of the Final Payment Certificate 

pursuant to Sub-Clause 60.13, within fifty -six (56) 

days after the Final Statement and written 

discharge have been submitted to the Engineer for 

certification; and 

(B) in the case of a Final Statement submitted by the 

Contractor at a time when the MCC Funding 

(from which payments to the Contractor are being 

made) is suspended or for which payment under 

(ii) (A) becomes due after forty-two (42) days of 

the date of notification of the suspension notice, 

payment will be made within forty-two (42) days 

after the date of notification of the suspension 

pursuant to Subpara. 69.6 (a), provided that if the 

Engineerôs Final Payment Certificate has not been 

issued within the said forty-two (42) days, the 

Employer shall pay the undisputed amounts shown 

in the Final Statement. 

 ñ(b) In the event of the failure of the Employer to make payment 

within the times stated, the Employer shall pay to the 
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Contractor interest compounded monthly at the rate stated in 

the Appendix to Bid upon all sums unpaid from the date upon 

which the same should have been paid.  The provisions of this 

sub-clause are without prejudice to the Contractorôs 

entitlement under Clause 69 or otherwise.ò 

Sub-Clause 60.9 

Correction of Certificates 

ñThe Engineer may by any Interim Payment Certificate make any 

correction or modification in any previous Interim Payment 

Certificate that has been issued by him, and shall have authority, if 

any work is not being carried out to his satisfaction, to omit or 

reduce the value of such work in any Interim Payment Certificate.ò 

Sub-Clause 60.10 

Statement at Completion 

ñNot later than fifty -six (56) days after the issue of the Taking-

Over Certificate in respect of the whole of the Works, the 

Contractor shall submit to the Engineer a Statement at Completion 

in the number of copies specified in the Appendix to Bid with 

supporting documents showing in detail, in the form approved by 

the Engineer, 

(a) the final value of all work done in accordance with the 

Contract up to the date stated in such Taking-Over 

Certificate; 

(b) any further sums which the Contractor considers to be due; 

and 

(c) an estimate of amounts that the Contractor considers will 

become due to him under the Contract. Estimated amounts 

shall be shown separately in such Statement at Completion.  

The Engineer shall certify payment in accordance with Sub-

Clause 60.2.ò 
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Sub-Clause 60.11 

Final Statement 

ñNot later than forty-two (42) days after the issue of the Defects 

Liability Certificate pursuant to Sub-Clause 62.1, the Contractor 

shall submit to the Engineer for consideration a draft final 

statement in the number of copies stipulated in the Appendix to Bid 

with supporting documents showing in detail, in the form approved 

by the Engineer, 

(a) the value of all work done in accordance with the Contract; 

and 

(b) any further sums that the Contractor considers to be due to 

him under the Contract or otherwise. 

ñIf the Engineer disagrees with or cannot verify any part of the draft 

final statement, the Contractor shall submit such further information 

as the Engineer may reasonably require and shall make such changes 

in the draft as may be agreed between them.  The Contractor shall 

then prepare and submit to the Engineer the final statement as agreed 

(for the purposes of these Conditions referred to as the ñFinal 

Statementò). 

 ñIf, following discussions between the Engineer and the Contractor 

and any changes to the draft final statement that may be agreed 

between them, it becomes evident that a dispute exists, the Engineer 

shall deliver to the Employer an Interim Payment Certificate for those 

parts of the draft final statement, if any, that are not in dispute. The 

dispute shall then be settled in accordance with Clause 67.  The Final 

Statement shall be the agreed upon settlement of the dispute.ò 

Sub-Clause 60.12 

Discharge 

ñUpon submission of the Final Statement, the Contractor shall give 

to the Employer, with a copy to the Engineer, a written discharge 

confirming that the total of the Final Statement represents full and 

final settlement of all monies due to the Contractor arising out of or 

in respect of the Contract.  Provided that such discharge shall 

become effective only after payment due under the Final Payment 

Certificate issued pursuant to Sub-Clause 60.13 has been made and 

the performance security referred to in Sub-Clause 10.1 has been 

returned to the Contractor.ò 

Sub-Clause 60.13 

Final Payment Certificate 

ñWithin twenty-eight (28) days after receipt of the Final Statement, 

and the written discharge, the Engineer shall deliver to the 

Employer (with a copy to the Contractor) a Final Payment 

Certificate stating: 

(a) the amount that, in the opinion of the Engineer, is finally due 

under the Contract or otherwise, and 

(b) after giving credit to the Employer for all amounts previously 

paid by the Employer and for all sums to which the Employer 

is entitled, other than under Clause 47, the balance, if any, 

due from the Employer to the Contractor or from the 
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Contractor to the Employer as the case may be.ò 

Sub-Clause 60.14 

Cessation of Employerôs 

Liability  

ñThe Employer shall not be liable to the Contractor for any matter 

or thing arising out of or in connection with the Contract or 

execution of the Works, unless the Contractor shall have included a 

claim in respect thereof in his Final Statement and (except in 

respect of matters or things arising after the issue of the Taking-

Over Certificate in respect of the whole of the Works) in the 

Statement at Completion referred to in Sub-Clause 60.10.ò 

 

Special Risks 

 

Sub-Clause 65.2 

Special Risks 

Amend Sub-Clause 65.2 to read as follows:   

ñThe Special Risks are the risks defined under Subparas. (a)(i) to 

(v) of Sub-Clause 20.4.ò 

 

Settlement of Disputes 
 

Sub-Clause 67.1 

Sole Adjudicator 

Delete Sub-Clause 67.1 and replace with the following: 

If any dispute arises between the Employer and the Contractor in 

connection with, or arising out of, the Contract or the execution of the 

Works, whether during the execution of the Works or after their 

completion and whether before or after the repudiation or other ter-

mination of the Contract, including any disagreement by either party 

with any action, inaction, opinion, instruction, determination, certifi-

cate, or valuation of the Engineer, the matter in dispute shall, in the 

first place, be referred to the Sole Adjudicator (the ñSole Adjudica-

torò or ñAdjudicatorò).  

 The appointment of Adjudicator shall be memorialized by execution 

of  a Declaration of Acceptance as required by the Adjudication Rules 

and Procedures (which, along with the Declaration of Acceptance 

form, are included in Annex B, Dispute Settlement Procedure, of Part 

II, Conditions of Particular Application). 

  

  

 The Adjudicator shall be experienced with the type of construction 

involved in the Works and with the interpretation of contractual 

documents. The Employer and the Contractor shall jointly appoint the 

Sole Adjudicator. If the Sole Adjudicator is not so selected and 

approved within ninety (90) days of the date of the signing of the 

Agreement by both parties, then upon the request of either or both 

parties, such Adjudicator shall be selected as soon as practicable by 

the Appointing Authority specified in the Appendix to Bid.  

In the event of death, disability, or resignation of the Adjudicator, 
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such Adjudicator shall be replaced in the same manner as he/she 

being replaced was selected. Any replacement made by the parties 

shall be completed within twenty-eight (28) days after the event 

giving rise to the vacancy, failing which the replacement shall be 

made by the Appointing Authority in the same manner as described 

above.  Replacement shall be considered completed when the new 

Adjudicator signs the Declaration of Acceptance.  

Either the Employer or the Contractor may refer a dispute to the 

Adjudicator in accordance with the provisions of the Adjudication 

Rules and Procedures. 

The Recommendation of the Adjudicator shall be binding on both 

parties, who shall promptly give effect to it unless and until the 

same shall be revised, as hereinafter provided, in an arbitral award.  

Unless the Contract has already been repudiated or terminated, the 

Contractor shall continue to proceed with the Works in accordance 

with the Contract. 

If either the Employer or the Contractor is dissatisfied with any 

Recommendation of the Adjudicator, or if the Adjudicator fails to 

issue its Recommendation within fifty -six (56) days after receipt of 

the written Request for Recommendation, then either the Employer 

or the Contractor may, within fourteen (14) days after his receipt of 

the Recommendation, or within fourteen (14) days after the expiry 

of the said fifty -six (56)-day period, as the case may be, give notice 

to the other party, with a copy for information to the Engineer, of 

his intention to commence arbitration, as hereinafter provided, as to 

the matter in dispute.  Such notice shall establish the entitlement of 

the party giving the same to commence arbitration, as hereinafter 

provided, as to such dispute and, subject to Sub-Clause 67.4, no 

arbitration in respect thereof may be commenced unless such notice 

is given. 

If the Adjudicator has issued a Recommendation to the Employer 

and the Contractor within the said fifty -six (56) days and no notice 

of intention to commence arbitration as to such dispute has been 

given by either the Employer or the Contractor within fourteen 

(14) days after the parties received such Recommendation from 

the Adjudicator, the Recommendation shall become final and 

binding upon the Employer and the Contractor. 

Whether or not it has become final and binding upon the Employer 

and the Contractor, a Recommendation shall be admissible as evi-

dence in any subsequent dispute resolution procedure, including 

any arbitration or litigation having any relation to the dispute to 

which the Recommendation relates. 

All Recommendations that have become final and binding shall be 

implemented by the parties forthwith, such implementation to 

include any relevant action of the Engineer. 
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Sub-Clause 67.2 Sub-Clause 67.2 is deleted without a change in the numbering of 

the other sub-clauses of this Clause 67. 

Sub-Clause 67.3 
Arbitration 

Sub-Clause 67.3 is deleted and replaced by the following Sub-

Clauses 67.3.1 and 67.3.2: 

ñ67.3.1 Arbitration Proceedings 

 ñAny dispute in respect of which the Recommendation, if any, of 

the Adjudicator has not become final and binding shall be finally 

settled by arbitration in accordance with the rules of procedure 

designated in Sub-Clause 67.3.2 below.  The arbitral tribunal shall 

have full power to open up, review, and revise any decision, 

opinion, instruction, determination, certificate, or valuation of the 

Engineer and any Recommendation(s) of the Adjudicator related to 

the dispute. 

  Neither party shall be limited in the proceedings before such tribu-

nal to the evidence or arguments put before the Adjudicator for the 

purpose of obtaining his Recommendation(s) pursuant to Sub-

Clause 67.1.  No Recommendation shall disqualify Adjudicator 

from being called as a witness and giving evidence before the arbi-

trator(s) on any matter whatsoever relevant to the dispute. 

Arbitration may be commenced prior to or after completion of the 

Works, provided that the obligations of the Employer, the Engineer, 

the Contractor, and the Adjudicator shall not be altered by reason of 

the arbitration being conducted during the progress of the Works. 

 ñ67.3.2 Rules of Procedure  

 Rules of the Arbitration Institute of the Stockholm Chamber of 

Commerce: 

Any dispute arising out of or in connection with this Contract, 

including any question regarding its existence, validity, or 

termination shall be referred to and finally resolved by arbitration 

under the Rules of the Arbitration Institute of the Stockholm 

Chamber of Commerce, which rules are deemed to be incorporated 

by reference to this clause. 

In any arbitration hereunder:  

 

(i) proceedings shall, unless otherwise agreed by the parties, be 

held in Stockholm, Sweden;  

 

(ii) the English language shall be the official language for all pur-

poses unless otherwise agreed by the parties;  

 

(iii) The arbitral tribunal shall be composed of three (3) arbitrators 

appointed in accordance with the Rules, with the exception that 

the chairman of the tribunal shall be appointed by the party-
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appointed arbitrators.  

 

(iv) In any arbitration hereunder, the decision of a majority of arbi-

trators shall be final, binding and enforceable against the parties.  

 

Sub-Clause 67.4  

Failure to Comply with 

Recommendations 

Delete Sub-Clause 67.4 and replace with the following: 

ñWhere neither the Employer nor the Contractor has given notice 

of intention to commence arbitration of a dispute within the period 

stated in Sub-Clause 67.1 and the related Recommendation has 

become final and binding, either party may, if the other party fails 

to comply with such Recommendation and without prejudice to any 

other right it may have, refer the failure to arbitration in accordance 

with Sub-Clause 67.3.  The provisions of Sub-Clause 67.1 shall not 

apply to any such reference.ò 

 

Notices 

 

Sub-Clause 68.2 

Notice to Employer and 

Engineer 

For the purposes of this sub-clause, the addresses are those 

specified in the Appendix to Bid. 

 

Default of Employer 

 

Clause 69 
Default of Employer 

 

In Sub-Clauses 69.1, 69.4, and 69.5, substitute ñSub-Clause 60.8ò 

for ñSub-Clause 60.10.ò 

Sub-Clause 69.3 
Payment on Termination 

 

Delete from ñ, but in addition to the payments specified...ò to the 

end of the sub-clause. 

Sub-Clause 69.6 

Suspension of  MCC 

Funding 

Add the following Sub-Clause 69.6: 

ñIn the event the MCC suspends the Funding from which the 

payments to the Contractor are being made: 

(a)  The Employer shall notify the Contractor, with copy to the 

Engineer, of such suspension within seven (7) days of having 

received the suspension notice from MCC, provided:  

(i) that the Employer shall state in such notification whether 

sufficient funds are expected to be available to the 

Employer to continue making payments to the 

Contractor beyond a date sixty (60) days after the date 

of MCCôs notification of the suspension, and 

  

(ii) that, if such funds are not expected to be available, the 

Employer shall immediately instruct the Engineer to 

instruct the Contractor to suspend the progress of the 

Works pursuant to Sub-Clause 40.1. 

 

(b)  If the Contractor has not received the sums due to him upon 
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expiration of the fourteen (14) days referred to in Subpara. 

(a)(i)(B) of Sub-Clause 60.8 for payments under Interim 

Certificates, the Contractor may, without prejudice to the 

Contractorôs entitlement to interest under Sub-Clause 60.8, 

immediately take one or both of the following actions, 

namely:  

(i) suspend work or reduce the rate of work, and  

(ii) terminate his employment under the Contract by giving 

notice to the Employer, with copy to the Engineer, such 

termination to take effect fourteen (14) days after the 

giving of the notice.ò 

 

Changes in Cost and Legislation 

 

Sub-Clause 70.1 

Price Adjustment 

Delete Clause 70 in its entirety, and substitute: 

ñThe amounts payable to the Contractor, pursuant to Sub-Clause 60.1, 

shall be adjusted in respect of the rise or fall in the cost of labor, 

Contractorôs Equipment, Plant, materials, and other inputs to the 

Works, by applying to such amounts the formulae prescribed in this 

clause.  Adjustment shall be made for the first time during the term of 

the Contract at the end of month eighteen (18), and annually 

thereafter.ò 

Sub-Clause 70.2 

Other Changes in Cost 

ñTo the extent that compensation for any rise or fall in costs to the 

Contractor is not covered by the provisions of this or other clauses 

in the Contract, the unit rates and prices included in the Contract 

shall be deemed to include amounts to cover the contingency of 

such other rise or fall of costs.ò 

Sub-Clause 70.3 

Adjustment Formulae 

ñThe adjustment to the Interim Payment Certificates in respect of 

changes in cost and legislation shall be determined from separate 

formulae for each of the types of construction work to be 

performed and material and Plant to be supplied. The formulae will 

be of the following general type: 

.etc
Eo

En
d

Mo

Mn
c

Lo

Ln
bApn  

Where: 

pn is a price adjustment factor to be applied to the payment of the 

work carried out starting in the nineteenth (19
th
) month of the 

Contract, and annually thereafter, determined in accordance with 

Subpara. 60.1 (d), and with Subparas. 60.1 (e) and (f), where such 

variations and Dayworks are not otherwise subject to adjustment; 

 A is a constant, specified in the Appendix to Bid, representing the 
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nonadjustable portion in contractual payments; 

b, c, d, etc., are weightings or coefficients representing the 

estimated proportion of each cost element (labor, materials, 

equipment usage, etc.) in the Works or sections thereof, net of 

Provisional Sums, as specified in the Appendix to Bid; the sum of 

A, b, c, d, etc., shall be one; 

Ln, Mn, En,  etc., are the current cost indices or reference prices of 

the cost elements in the specific currency of origin for month ñn,ò 

determined pursuant to Sub-Clause 70.5, applicable to each cost 

element; and 

Lo, Mo, Eo, etc., are the base cost indices or reference prices 

corresponding to the above cost elements at the date specified in 

Sub-Clause 70.5. 

If a price adjustment factor is applied to payments made in a 

currency other than the currency of the source of the index for a 

particular indexed input, a correction factor Zo/Zn will be applied 

to the respective component factor of pn for the formula of the 

applicable currency.  Zo is the number of units of currency of the 

country of the index, equivalent to one unit of the currency of 

payment on the date of the base index, and Zn is the corresponding 

number of such currency units on the date of the current index.ò 

Sub-Clause 70.4 
Sources of Indices and 

Weightings 

ñThe sources of indices shall be those listed in the Appendix to 

Bid, as approved by the Engineer.  Indices shall be appropriate for 

their purpose and shall relate to the Contractorôs proposed source 

of supply of inputs on the basis of which his Contract Price shall 

have been computed.  As the proposed basis for price adjustment, 

the Contractor shall have submitted with his bid the tabulation of 

Weightings and Source of Indices in the Appendix to Bid, which 

shall be subject to approval by the Engineer.ò 

Sub-Clause 70.5 

Base, Updated, and 

Provisional Indices 

ñThe base cost indices or reference prices shall be those prevailing 

on the day twenty-eight (28) days prior to the latest date for 

submission of bids.  The updated indices or prices shall be those 

prevailing on the day twenty-eight (28) days prior to the end of the 

eighteenth (18
th
) month of the Contract, and on the day 28 days 

prior to the end of each subsequent twelve (12)-month period.  If 

the updated indices are not available, provisional indices as 

determined by the Engineer will be used, subject to subsequent 

correction of the amounts paid to the Contractor when the updated 

indices become available.ò 

Sub-Clause 70.6 

Adjustment after 

Completion 

ñNo price adjustments shall be made beyond the time for 

completion prescribed under Clause 43 or the extension of time, if 

any, granted pursuant to Clause 44. 

Sub-Clause 70.7 

Weightings 

ñThe weightings for each of the factors of cost given in the 

Appendix to Bid shall be adjusted if, in the opinion of the 

Engineer, they have been rendered unreasonable, unbalanced, or 
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inapplicable as a result of varied or additional work already 

executed or instructed under Clause 51 or for any other reason.ò 

Sub-Clause 70.8 

Subsequent Legislation 

If, after the date twenty-eight (28) days prior to the latest date for 

submission of bids for the Contract, there occur in the country in 

which the Works are being or are to be executed changes to any 

National or State Statute, Ordinance, Decree, or other Law or any 

regulation or by-law of any local or other duly constituted 

authority, or the introduction of any such State Statute, Ordinance, 

Decree, Law, regulation, or by-law that causes additional or 

reduced cost to the Contractor, other than under the preceding sub-

clauses of this clause, in the execution of the Contract, such 

additional or reduced cost shall, after due consultation with the 

Employer and the Contractor, be determined by the Engineer and 

shall be added to or deducted from the Contract Price and the 

Engineer shall notify the Contractor accordingly, with a copy to the 

Employer.  Notwithstanding the foregoing, such additional or 

reduced cost shall not be separately paid or credited if the same 

shall already have taken into account in the indexing of any inputs 

to the Price Adjustment Formulae in accordance with the 

provisions of Sub-Clauses 70.1 to 70.7. 

 

Taxes and Other 

 

Sub-Clause 73.1 

Foreign Taxation 

Add the following Sub-Clause 73.1: 

ñThe prices bid by the Contractor shall include all taxes, duties, and 

other charges imposed outside the Employerôs country on the 

production, manufacture, sale, and transport of the Contractorôs 

Equipment, Plant, materials, and supplies to be used on or 

furnished under the Contract, and on the services performed under 

the Contract.ò 

Sub-Clause 73.2 

Local Taxation 

Add the following Sub-Clause 73.2: 

Pursuant to Article II, Section 2.3 of the Compact, the Tax Ar-

rangement Agreement between the Ministry of Finance of Georgia 

(the ñMinistryò) and MCG (ñTax Arrangement Agreementò) and 

the Tax Exemption Instructions issued by the Ministry, all services 

performed under and all activities undertaken in furtherance of the 

Contract or in connection with the execution of the Works are  ex-

empt from any taxes imposed under laws currently or hereafter in 

effect in Georgia during the effective term of the Compact (other 

than VAT, payment of which is discussed in Sub-Clause 73.4 be-

low).  Such exemption applies to all taxes, tariffs, payments or 

other taxable amounts (separately ñtaxò and collectively ñtaxesò), 

including, without limitation:  

 

a. income taxes and other profit or business taxes imposed on 

organizations or enterprises (other than nationals of Geor-

gia), including taxes on the acquisition, ownership,  pos-
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session, lease, disposition or other usage, fee or compensa-

tion of real or personal property (other than remuneration 

for specially rendered services), in each case, to the extent 

attributable to the execution of the Works;  

 

b. customs duties, tariffs, import and export taxes or other 

taxes imposed on import, usage and re-export of goods, 

(including Contractorôs equipment and essential spare parts 

thereof), services or personal items (including personal au-

tomobiles) to be used in connection with the execution of 

the Works or for usage by those physical persons (or their 

family members) who are not Georgian citizens or perma-

nent residents and are in Georgia for the purpose of the 

execution of the Works, among them, all expenses taking 

into account the cost of such imported goods.  

 

c. taxes on the income or personal property of all individuals 

who are neither citizens nor permanent residents of Geor-

gia, including income and social security taxes of all types 

and all taxes on the personal property owned by such indi-

viduals, to the extent such income or property are attribut-

able to the execution of the Works. 

 

The Ministry, upon Employerôs request and consistent with Sec-

tion 2.3(e) of the Compact and the Instructions on Applying Tax 

and Customs Exemption in the Course of Implementation of the 

Compact (the ñInstructionsò), shall issue an official tax exemption 

letter (ñTax Exemption Letterò) evidencing that the Contractor is 

exempt from all Taxes other than VAT as described above.  

 

At least ten (10) days prior to import of goods, services or per-

sonal property (including personal automobiles), the Contractor 

shall submit in writing the following information to the Ministry 

and MCG:  

 

  (i) name and address of the Contractor; 

 

(ii) brief description of the project under which the goods, ser-

vices or personal property are imported;  

   

(iii) amount, price and list of goods, services or personal property 

imported;  

 

(iv) copy of documents accompanying the goods, services or per-

sonal property, such as copies of invoice and bill of lading or air 

bill transportation documents.  

 

ñIn case the Contractor imports goods for personal usage, the writ-

ten information shall indicate that the goods shall be used for per-

sonal usage by Contractorôs personnel who are neither citizens nor 
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permanent residents of Georgia and who are in Georgia for the 

purpose of executing the Works.  

 

ñWithin ten (10) business days after receiving information indi-

cated in the clause above, the Ministry, pursuant to the Tax Ex-

emption Instructions, shall officially submit written notice to the 

Contractor on acceptance or rejection of import in the scope of the 

Work Plan.  In case the Ministry does not respond during the indi-

cated period, this will be construed as consent and the import shall 

be enforced without payment of customs duties (fees and charges). 

In case of a refusal, the Ministry shall inform the Contractor, Cus-

toms Department of the Ministry of Finance of Georgia and MCG 

in writing on such.  The letter shall address reasons of refusal.  For 

obtaining additional information with regard to the received 

documents and the Contractor, the Ministry and Customs authori-

ties should initially address MCG.ò  

 

Sub-Clause 73.3 

Income Taxes on Staff 

Add the following Sub-Clause 73.3: 

ñThe Contractorôs local staff and labour who are nationals or 

permanent residents of the Employerôs country will be liable to pay 

personal income taxes in the Employerôs country in respect of such 

of their salaries and wages as are chargeable under the laws and 

regulations for the time being in force, and the Contractor shall 

perform such duties in regard to such deductions thereof as may be 

imposed on him by such laws and regulations.ò 

Sub-Clause 73.4 

Value Added Taxes 

 

Add the following Sub-Clause 73.4: 

Pursuant to Article II, Section 2.3 of the Compact, the Tax Ar-

rangement Agreement and the Instructions, the Contractor shall be 

entitled to reimbursement of VAT payments made in connection 

with the execution of the Works.  For these purposes, the Contrac-

tor shall register a representative office in Employerôs country and 

obtain a tax identification number. As part of its monthly state-

ments prepared in accordance with Sub-Clause 60.1, the Contrac-

tor shall submit to the Engineer a VAT invoice (the VAT invoice 

form can be obtained at the local Tax Inspectorate). The VAT 

payment will be made by Employerôs Fiscal Agent as needed to 

pay Reimbursable VAT Expenses out of VAT account at the State 

Treasury.  
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Sub-Clause 74.1 

Termination of Contract 

for Employerôs 

Convenience 

Add the following Sub-Clause 74.1: 

 

ñThe Employer shall be entitled to terminate this Contract at any 

time for the Employerôs convenience after giving fifty -six (56) 

daysô prior notice to the Contractor, with a copy to the Engineer.  

In the event of such termination, the Contractor: 

 

(a) shall proceed as provided in Sub-Clause 65.7; and 

 

(b) shall be paid by the Employer as provided in Sub-Clause 

65.8.ò 

 

Sub-Clause 75.1 

Joint and Several 

Liability  

Add the following Sub-Clause 75.1: 

ñIf the Contractor is a joint venture of two (2) or more persons, all 

such persons shall be jointly and severally bound to the Employer 

for the fulfilment of the terms of the Contract and shall designate 

one of such persons to act as a partner in charge with authority to 

bind the joint venture.  The composition or the constitution of the 

joint venture shall not be altered without the prior consent of the 

Employer.ò 

Sub-Clause 76.1 

Details to Be 

Confidential 

Add the following Sub-Clause 76.1: 

ñThe Contractor shall treat the details of the Contract as private and 

confidential, save insofar as may be necessary for the purposes 

thereof, and shall not publish or disclose the same or any 

particulars thereof in any trade or technical paper or elsewhere 

without the previous consent in writing of the Employer or the 

Engineer.  If any dispute arises as to the necessity of any 

publication or disclosure for the purpose of the contract, the same 

shall be referred to the Employer whose determination shall be 

final.ò 

Sub-Clause 77.1 

Corrupt or Fraudulent 

Practices 

Add the following Sub-Clause 77.1: 

 

ñMCC requires that the Employer and any other beneficiaries of 

MCC Funding, including bidders, suppliers, and contractors under 

MCC-funded contracts, observe the highest standard of ethics dur-

ing the procurement and execution of such contracts.  In pursuance 

of this policy: 

 

(a) The Employer defines, for the purposes of this policy, the 

terms set forth below as follows:  

 

(i) ñcorrupt practiceò means the offering, receiving, or 

soliciting, directly or indirectly, of any thing of value to 

influence the action of a public official in the selection 

process or in contract execution, or the making of any 

payment to any third party, in connection with or in 

furtherance of this Contract, in violation of the United 
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States Foreign Corrupt Practices Act of 1977, as 

amended (15 USC 78a et seq.) or any applicable 

Country law; 

 

(ii)  ñfraudulent practiceò means a misrepresentation or 

omission of facts in order to influence a selection 

process or the execution of a contract; 

 

(iii)  ñcollusive practicesò means a scheme or arrangement 

between two or more consultants, with or without the 

knowledge of the Employer, designed to establish bid 

prices at artificial, non-competitive levels; 

 

(iv) ñcoercive practicesò means harming or threatening to 

harm, directly or indirectly, persons or their property to 

influence their participation in a procurement process, or 

affect the execution of a contract; 

 

(v)       ñprohibited practiceò means any action that violates 
Paragraph E (Compliance with Anti-Corruption 

Legislation), Paragraph F (Compliance with Anti-

Money Laundering Legislation), or Paragraph G 

(Compliance with Terrorist Financing Statutes or Other 

Restrictions) of Annex A to Conditions of Particular 

Application of the Contract. 

 

(vi)      ñobstructive practiceò is 

(aa) deliberately destroying, falsifying, altering or 

concealing evidence material to an investigation or making 

false statements to investigators in order to materially 

impede an investigation into allegations of a corrupt, 

fraudulent, coercive or collusive practice and threatening, 

harassing or intimidating any party to prevent it from 

disclosing its knowledge of matters relevant to the 

investigation or from pursuing the investigation, and 

(bb) acts intended to materially impede the exercise of 

MCCôs inspection and audit rights provided for in the 

Contract and in the Compact.   

 

(b) The Employer will reject a proposal for award if it determines 

that the bidder recommended for award has directly or through 

an agent, engaged in corrupt, fraudulent, collusive, coercive, 

prohibited, or obstructive practices in competing for, or in 

executing, a MCC-funded contract;  

 

(c) MCC will cancel the portion of the MCC Funding allocated to 

a contract if it determines at any time that representatives of 

the Employer or any other beneficiary of the MCC Funding 

were engaged in corrupt, fraudulent, collusive, coercive, 

prohibited or obstructive practices during the selection process 



Section V. Part II: Conditions of Particular Application (COPA)  - V 29 -  

_____________________________________________________________________________________________ 

 

 

or the execution of the contract, without such person having 

taken timely and appropriate action satisfactory to MCC to 

remedy the situation; and 

 

(d) MCC may pursue sanction of a firm or individual, including 

declaring them ineligible, either indefinitely or for a stated 

period of time, to be awarded an MCC-funded contract if at 

any time it determines that they have, directly or through an 

agent, engaged in corrupt, fraudulent, collusive, coercive, 

prohibited or obstructive practices in competing for, or in 

executing, a MCC-funded contract. 

 

ñIf the Employer determines that the Contractor has engaged in 

corrupt, fraudulent, collusive, coercive, prohibited, or obstructive 

practices, in competing for or in executing the Contract, then the 

Employer may, after giving 14 days notice to the Contractor, ter-

minate the Contractor's employment under the Contract and expel 

him from the Site, and the provisions of Sub-Clause 63.1 shall ap-

ply as if such expulsion had been made under Sub-Clause 63.1. 

 

ñShould any Employee of the Contractor be determined to have 

engaged in corrupt, fraudulent, collusive, coercive, or obstructive 

practice during the execution of the Works, then that Employee 

shall be removed.ò  

 

 

 



Section V. Part II: Conditions of Particular Application (COPA)  - V 30 -  

_____________________________________________________________________________________________ 

 

 

 

 

 

 

 

 

ANNEXES TO SECTION V:   

GENERAL PROVISIONS OF COMPACT AND  

DISPUTES SETTLEMENT PROCEDURE 
 

 



Section V. Part II: Conditions of Particular Application (COPA)  - V 31 -  

_____________________________________________________________________________________________ 

 

 

Annex A:  General Provisions of Compact 

 

General Provisions 

 

Capitalized terms that are used but not defined in this Annex shall have the meaning given to 

them in the Contract to which this Annex is attached and that certain Millennium Challenge 

Compact by and between the United States of America, acting through MCC, and the Govern-

ment, signed in City of New York, NY on September 12, 2005, as may be amended from time to 

time (the ñCompactò).  

  

The legal entity established by the Government that is responsible for the oversight and man-

agement of the implementation of the Compact on behalf of the Government (the ñMillennium 

Challenge Georgia Fundò or  ñMCGò) has received a grant from MCC pursuant to the Compact 

and intends to apply a portion of the proceeds of the Compact to eligible payments under this 

Contract, provided that (i) such payments will only be made at the request of and on behalf of 

MCG and as authorized by the Fiscal Agent, (ii) MCC shall have no obligations to [insert name 

of Contractor] (for the purposes of this Annex, the ñContract Partyò) under the Compact or this 

Contract, (iii) such payments will be subject, in all respects, to the terms and conditions of the 

Compact, and (iv) no party other than MCG shall derive any rights from the Compact or have 

any claim to MCC Funding.   

 

A. MCC Status; Reserved Rights; Third-Party Beneficiary 

 

1. MCC Status.  MCC is a United States Government corporation acting on behalf of 

the United States Government in the implementation of the Compact.  As such, MCC has no li-

ability under this Contract, and is immune from any action or proceeding arising under or relat-

ing to this Contract.  In matters arising under or relating to this Contract, MCC is not subject to 

the jurisdiction of the courts or any other juridical or other body of any jurisdiction.  

2. MCC Reserved Rights. 

(a) Certain rights are expressly reserved to MCC under this Contract, the Com-

pact and other related Compact documents, including the right to approve the terms 

and conditions of this Contract, as well as any amendments or modifications hereto, 

and the right to suspend or terminate this Contract. 

(b) MCC, in reserving such rights under this Contract, the Compact or other re-

lated Compact documents, has acted solely as a funding entity to assure the proper 

use of United States Government funds, and any decision by MCC to exercise or re-

frain from exercising these rights shall be made as a funding entity in the course of 

funding the activity and shall not be construed as making MCC a party to this Con-

tract.  

(c) MCC may, from time to time, exercise its rights, or discuss matters related to 

this Contract with the parties to this Contract, the Government or MCG, as appro-

priate, jointly or separately, without thereby incurring any responsibility or liability 

to any party. 

(d) Any approval (or failure to approve) or exercise of (or failure to exercise) any 

rights by MCC shall not bar the Government, MCG, MCC or any other person or 

entity from asserting any right against the Contract Party, or relieve the Contract 
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Party of any liability which such entity might otherwise have to MCG, MCC, or any 

other party.  For the purposes of this clause (d), MCC shall be deemed to include 

any MCC officer, director, employee, Affiliate, contractor, agent or representative. 

3. Third-Party Beneficiary.  MCC shall be deemed to be a third party beneficiary un-

der this Contract. 

B. Limitations on the Use or Treatment of MCC Funding (including Taxes)  

 

The use and treatment of MCC Funding in connection with this Contract does not, and 

shall not, violate any limitations or requirements specified in the Compact, including Section 2.3 

and 5.4(b) of the Compact or any other relevant Supplemental Agreement or Implementation 

Letter or applicable law or U.S. Government policy.  A summary of the applicable Compact pro-

visions referenced in this paragraph may be found on MCC website 

www.mcc.gov/guidance/compact/funding_limitations.pdf. 

 

C. Procurement  
  

The Contract Party shall ensure that all procurements of goods, services or works under, 

related to or in furtherance of this Contract shall be consistent with the general principles set 

forth in Section 3.6 of the Compact and in the Procurement Guidelines.  The Contract Party shall 

comply with the eligibility requirements related to prohibited source or restricted party provi-

sions in accordance with U.S. law, regulations and policy, applicable World Bank policies or 

guidelines and in accordance with other eligibility requirements as may be specified by MCC or 

MCG.  A summary of the applicable Compact provision referenced in this paragraph may be 

found on MCC website www.mcc.gov/guidance/compact/procurement_awards_provisions.pdf. 

 

D. Reports and Information; Access; Audits; Reviews  

   

1. Reports and Information.  The Contract Party shall maintain such books and records 

and provide such reports, documents, data or other information to MCG in the manner and to the 

extent required by Sections 3.8 (a) and (b) of the Compact, and as may be reasonably requested 

by MCG from time to time in order to comply with its reporting requirements arising under the 

Compact.  The provisions of Section 3.8(a) and (b) of the Compact that are applicable to the 

Government shall apply, mutatis mutandis, to the Contract Party as if such Contract Party were 

the Government under the Compact.  A summary of the applicable Compact provisions refer-

enced in this paragraph may be found on MCC website 

www.mcc.gov/guidance/compact/audits_reviews_provisions.pdf. 

 

2. Access; Audits and Reviews. The Contract Party shall permit such access, audits, 

reviews and evaluations as provided in the Compact.  The provisions of the Compact that are ap-

plicable to the Government with respect to access and audits shall apply, mutatis mutandis, to the 

Contract Party as if such Contract Party were the Government under the Compact.  A summary 

of the applicable Compact provisions referenced in this paragraph may be found on MCC web-

site www.mcc.gov/guidance/compact/audits_reviews_provisions.pdf. 

 

3. Application to Providers.  The Contract Party shall ensure the inclusion of the ap-

plicable audit, access and reporting requirements in its contracts or agreements with other Pro-

viders in connection with the Contract.  A summary of the applicable requirements may be found 

on MCC website at www.mcc.gov/guidance/compact/audits_reviews_provisions.pdf. 

http://www.mcc.gov/guidance/compact/funding_limitations.pdf
http://www.mcc.gov/guidance/compact/procurement_awards_provisions.pdf
http://www.mcc.gov/guidance/compact/audits_reviews_provisions.pdf
http://www.mcc.gov/guidance/compact/audits_reviews_provisions.pdf
http://www.mcc.gov/guidance/compact/audits_reviews_provisions.pdf
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E. Compliance with Anti -Corruption Legislation   

 

The Contract Party shall ensure that no payments have been or will be made by such 

Contract Party to any official of the Government, MCG, or any third party (including any other 

government official) in connection with this Contract in violation of the United States Foreign 

Corrupt Practices Act of 1977, as amended (15 U.S.C. 78a et seq.) (the ñFCPAò) or that would 

otherwise be in violation of the FCPA if the party making such payment were deemed to be a 

United States person or entity subject to the FCPA, or similar statute applicable to this Contract, 

including any local laws.  The Contract Party affirms that no payments have been or will be re-

ceived by any official, employee, agent or representative of such Contract Party in connection 

with this Contract in violation of the FCPA or that would otherwise be in violation of the FCPA 

if the party making such payment were deemed to be a United States person or entity subject to 

the FCPA, or similar statute applicable to this Contract, including any local laws.   

 

F. COMPLIANCE WITH ANTI -MONEY LAUNDERING LEGISLATION  
 

The Contract Party shall ensure that MCC Funding pursuant to this Contract is not used 

for money-laundering activities and, to that end, shall comply with any policies and procedures 

for monitoring operations to ensure compliance, as may be established from time to time by the 

Contract Party, MCC, MCG, the Fiscal Agent, or the Bank.  

 

G. Compliance with Terrorist Financing Statutes and Other Restrictions 

 

1. The Contract Party shall not provide material support or resources directly or indi-

rectly to, or knowingly permit MCC Funding to be transferred to, any individual, corporation or 

other entity that such Party knows, or has reason to know, commits, attempts to commit, advo-

cates, facilitates, or participates in any terrorist activity, or has committed, attempted to commit, 

advocated, facilitated or participated in any terrorist activity, including,  but not limited to, the 

individuals and entities (i) on the master list of Specially Designated Nationals and Blocked Per-

sons maintained by the U.S. Department of Treasuryôs Office of Foreign Assets Control, which 

list is available at www.treas.gov/offices/enforcement/ofac, (ii) on the consolidated list of individu-

als and entities maintained by the ñ1267 Committeeò of the United Nations Security Council, or 

(iii) such other list as MCG may request from time to time.  For purposes of this provision, ñma-

terial support and resourcesò includes currency, monetary instruments or other financial securi-

ties, financial services, lodging, training, expert advice or assistance, safe houses, false documen-

tation or identification, communications equipment, facilities, weapons, lethal substances, explo-

sives, personnel, transportation, and other physical assets, except medicine or religious materials.  

 

2. The Contract Party shall ensure that its activities under this Contract comply with 

all applicable U.S. laws, regulations and executive orders regarding money laundering, terrorist 

financing, U.S. sanctions laws, restrictive trade practices, boycotts, and all other economic sanc-

tions promulgated from time to time by means of statute, executive order, regulation or as ad-

ministered by the Office of Foreign Assets Control of the United States Treasury Department or 

any successor governmental authority, including, 18 U.S.C. Section 1956, 18 U.S.C. Section 

1957, 18 U.S.C. Section 2339A, 18 U.S.C. Section 2339B, 18 U.S.C. Section 2339C, 18 U.S.C. 

Section 981, 18 U.S.C. Section 982, Executive Order 13224, 15 C.F.R. Part 760, and those eco-

nomic sanctions programs enumerated at 31 C.F.R. Parts 500 through 598. The Contract Party 

shall verify, or cause to be verified, appropriately any individual, corporation or other entity with 

access to or recipient of funds, which verification may include verifying if such name appears on 
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applicable watch lists such as the lists maintained on www.epls.gov and the other lists specified in 

the immediately preceding paragraph.  The Contract Party shall (A) conduct the monitoring re-

ferred to in this paragraph on at least a quarterly basis, or such other reasonable period as MCG 

or MCC may request from time to time and (B) deliver a report of such periodic monitoring to 

MCG with a copy to MCC. 

 

3. Other restrictions on the Contract Party shall apply as set forth in Section 5.4(b) of 

the Compact with respect to drug trafficking, terrorism, sex trafficking, prostitution, fraud, fel-

ony, any misconduct injurious to MCC or MCG, any activity contrary to the national security 

interests of the United States or any other activity that materially and adversely affects the ability 

of the Government or any other party to effectively implement, or ensure the effective imple-

mentation of, the Program or any Project or to otherwise carry out its responsibilities or obliga-

tions under or in furtherance of the Compact or any Supplemental Agreement or that materially 

and adversely affects the Program Assets or any Permitted Account. 

 

H. Publicity, Information and Marking  

 

The Contract Party shall cooperate with MCG and the Government to provide the appro-

priate publicity to the goods, works and services provided under this Contract, including identi-

fying Program activity sites and marking Program Assets as goods, services, and works funded 

by the United States, acting through MCC, provided, any announcement, press release or state-

ment regarding MCC or the fact that MCC is funding the Program or any other publicity materi-

als referencing MCC, shall be subject to prior approval by MCC and shall be consistent with any 

instructions provided by MCC from time to time in relevant Implementation Letters.  Upon the 

termination or expiration of the Compact, MCC may request the removal of, and the Contract 

Party shall, upon such request, remove, or cause the removal of, any such markings and any ref-

erences to MCC in any publicity materials.  MCC shall have the right to use any information or 

data provided in any report or document provided to MCC for the purpose of satisfying MCCôs 

reporting requirements or in any other manner.     

 

I. Insurance 

 

The Contract Party shall obtain insurance, performance bonds, guarantees or other pro-

tections appropriate to cover against risks or liabilities associated with performance of the Con-

tract.  The Contract Party shall be named as payee on any such insurance and the beneficiary of 

any such guarantee, including performance bonds.  MCC and MCG shall be named as additional 

insureds on any such insurance or other guarantee, to the extent permissible under applicable 

laws.  The Contract Party shall ensure that any proceeds from claims paid under such insurance 

or any other form of guarantee shall be used to replace or repair any loss or to pursue the pro-

curement of the covered goods, services, works, provided, however, at MCCôs election, such 

proceeds shall be deposited in an account as designated by MCG and acceptable to MCC or as 

otherwise directed by MCC. 

   

J. Conflict of Interest 

 

The Contract Party shall ensure that no person or entity shall participate in the selection, 

award, administration or oversight of a contract, grant or other benefit or transaction funded in 

whole or in part (directly or indirectly) by MCC Funding in connection with this Contract, in 

which (i) the entity, the person, members of the personôs immediate family or household or his 

or her business partners, or organizations controlled by or substantially involving such person or 

http://www.epls.gov/
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entity, has or have a financial or other interest or (ii) the person or entity is negotiating or has any 

arrangement concerning prospective employment, unless such person or entity has first disclosed 

in writing to the parties under this Contract and MCC the conflict of interest and, following such 

disclosure, the parties to this Contract agree in writing to proceed notwithstanding such conflict.  

The Contract Party shall ensure that no person or entity involved in the selection, award, admini-

stration, oversight or implementation of any contract, grant or other benefit or transaction funded 

in whole or in part (directly or indirectly) by MCC Funding in connection with this Contract 

shall solicit or accept from or offer to a third party or seek or be promised (directly or indirectly) 

for itself or for another person or entity any gift, gratuity, favour or benefit, other than items of 

de minimis value and otherwise consistent with such guidance as MCC may provide from time to 

time. 

 

K.  Inconsistencies 

 

In the event of any conflict between this Contract and the Compact or the Disbursement 

Agreement, the term(s) of the Compact or the Disbursement Agreement shall prevail. 

 

L. Other Provisions 

 

The Contract Party shall abide by such other terms and conditions as may be specified by 

MCG or MCC in connection with this Contract. 

 

M. Flow-Thr ough Provisions 

 

In any subcontract or sub award entered into by the Contract Party, as permitted by the 

Contract, the Contract Party shall ensure the inclusion of all the provisions contained in para-

graphs (A) through (L) above.   
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 Annex B:  Disputes Settlement Procedure 

 

Adjudication  Rules and Procedures 

(see Clause 67 of the Conditions of Particular Application) 

 

1. Except for providing the services required hereunder, the Adjudicator shall not give any 

advice to either party or to the Engineer concerning conduct of the Works.  The Adjudicator: 

 

(a) shall have no financial interest in any party to the Contract, or the Engineer, or a fi-

nancial interest in the Contract, except for payment for services of the Adjudicator; 

 

(b) shall have had no previous employment by, or financial ties to, any party to the Con-

tract, or the Engineer, except for fee-based consulting services on other projects, all 

of which must be disclosed in writing to both parties prior to appointment as the Ad-

judicator; 

 

(c) shall have disclosed in writing to both parties prior to appointment as the Adjudicator 

any and all recent or close professional or personal relationships with any director, of-

ficer, or employee of any party to the Contract, or the Engineer, and any and all prior 

involvement in the project to which the Contract relates; 

 

(d) shall not, while acting as Adjudicator, be employed whether as a consultant or other-

wise by either party to the Contract, or the Engineer, except as an Adjudicator, with-

out the prior consent of the parties; 

 

(e) shall not, while acting as Adjudicator, engage in discussion or make any agreement 

with any party to the Contract, or with the Engineer, regarding employment whether 

as a consultant or otherwise either after the Contract is completed or after service as 

Adjudicator is completed; 

 

(f) shall be and remain impartial and independent of the parties and shall disclose in 

writing to the Employer, the Contractor, the Engineer, any fact or circumstance that 

might be such as to cause either the Employer or the Contractor to question the con-

tinued existence of the impartiality and independence required from the Adjudicator; 

and 

 

(g) shall be fluent in the language of the Contract. 

 

2. Except for its participation in the adjudication activities as provided in the Contract and in 

this Agreement none of the Employer, the Contractor, or the Engineer shall solicit advice or con-

sultation from the Adjudicator on matters dealing with the conduct of the Works. 
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3. The Contractor shall: 

 

(a) Furnish to the Adjudicator one (1) copy of all documents that the Adjudicator may 

request including Contract documents, progress reports, variation orders, and other 

documents pertinent to the performance of the Contract. 

 

(b) In cooperation with the Employer, coordinate the Site visits of the Adjudicator, in-

cluding conference facilities, and secretarial and copying services. 

 

4. The Adjudicator shall begin its activities following the signing of a Declaration of Accep-

tance, and it shall terminate these activities as set forth below: 

 

(a) The Adjudicator shall terminate its regular activities when either (i) the Defects Li-

ability Period referred to in Sub-Clause 49.1 (or, if there are more than one, the De-

fects Liability Period expiring last) has expired, or (ii) the Employer has expelled the 

Contractor from the Site pursuant to Sub-Clause 63.1, and when, in either case, the 

Adjudicator has communicated to the parties and the Engineer its Recommendations 

on all disputes previously referred to it. 

 

(b) Once the Adjudicator has terminated its regular activities as provided by the previous 

paragraph, the Adjudicator shall remain available to process any dispute referred to it 

by either party.  In case of such a referral, the Adjudicator shall receive payments as 

provided in paragraphs 7 (a) (ii), (iii), and (iv). 

 

5.  The Adjudicator shall not assign or subcontract any of his/her work under these Rules and 

Procedures.  However, the Adjudicator may in its discretion decide to seek independent expert 

advice on a particular specialized issue to assist in reaching a Recommendation, and the cost of 

obtaining any such expert opinion(s) shall be shared equally by the Employer and the Contractor 

in accordance with the procedure specified in paragraph 7 (d) below. 

 

6. The Adjudicator is independent contractor and not employee or agent of either the Em-

ployer or the Contractor. 

 

7. Payments to the Adjudicator for his/her services shall be governed by the following provi-

sions: 

 

(a) the Adjudicator will receive payments as follows: 

 

(i) A retainer fee per calendar month equivalent to three (3) times the daily fee es-

tablished from time to time for arbitrators under the Administrative and Finan-

cial Regulations of the International Centre for Settlement of Investment Dis-

putes (the ICSID Arbitratorôs Daily Fee), or such other retainer as the Employer 

and Contractor may agree in writing.  This retainer shall be considered as pay-

ment in full for: 

 

(A) Being available, on seven (7) daysô notice, for all hearings, Site visits, and 

other meetings. 
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(B) Being conversant with all project developments and maintaining relevant 

files. 

 

(C) All office and overhead expenses such as secretarial services, photocopy-

ing, and office supplies (but not including telephone calls, faxes, and tel-

exes) incurred in connection with the duties as the Adjudicator. 

 

(D) All services performed hereunder except those performed during the days 

referred to in paragraph (ii) below. 

 

(ii)  A daily fee equivalent to the ICSID Arbitratorôs Daily Fee, or such other daily 

fee as the Employer and Contractor may agree in writing.  This daily fee shall 

only be payable in respect of the following days and shall be considered as 

payment in full for: 

 

(A) Each day up to a maximum of two (2) days of travel time in each direction 

for the journey between the Adjudicatorôs home and the Site or other loca-

tion of a meeting. 

 

(B) Each day on Site or other locations of a meeting. 

 

(iii)  Expenses.  In addition to the above, all reasonable and necessary travel ex-

penses (including less than first-class air fare, subsistence, and other direct 

travel expenses) as well as the cost of telephone calls, faxes, and telexes in-

curred in connection with the duties as the Adjudicator shall be reimbursed 

against invoices.  Receipts for all expenses in excess of US$25.00 shall be pro-

vided. 

 

(iv) Reimbursement of any taxes that may be levied in the country of the Site on 

payments made to the Adjudicator (other than a national or permanent resident 

of the country of the Site) pursuant to this paragraph 8. 

 

(b) Escalation.  The retainer and fees shall remain fixed for the period of Adjudicatorôs 

term. 

 

(c) Phasing out of monthly retainer fee.  Beginning with the next month after the Taking-

Over Certificate referred to in Clause 48 (or, if there are more than one, the one is-

sued last) has been issued, the Adjudicator shall receive only one-third of the monthly 

retainer fee.  Beginning with the next month after the Adjudicator has terminated its 

regular activities pursuant to paragraph 4 (a) above, the Adjudicator shall no longer 

receive any monthly retainer fee. 

 

(d) Payments to the Adjudicator shall be shared equally by the Employer and the Con-

tractor.  The Contractor shall pay Adjudicatorô invoices within thirty (30) calendar 

days after receipt of such invoices and shall invoice the Employer (through the 

monthly statements to be submitted in accordance with Sub-Clause 60.1 of the Gen-

eral Conditions) for one-half (.5) of the amounts of such invoices.  The Employer 

shall pay such Contractorôs invoices within the time period specified in the Construc-

tion Contract for other payments to the Contractor by the Employer. 
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(e) Failure of either the Employer or the Contractor to make payment in accordance with 

this Agreement shall constitute an event of default under the Contract, entitling the 

non-defaulting party to take the measures set forth, respectively, in Clause 63 or 

Clause 69. 

 

(f) Notwithstanding such event of default, and without waiver of rights therefrom, in the 

event that either the Employer or the Contractor fails to make payment in accordance 

with these Rules and Procedures, the other party may pay whatever amount may be 

required to finance the operation of the Adjudicator.  The party making such pay-

ments, in addition to all other rights arising from such default, shall be entitled to re-

imbursement of all sums paid in excess of one-half of the amount required to main-

tain operation of the Adjudicator, plus all costs of obtaining such sums. 

 

8. Adjudicatorôs Site Visits: 

 

(a) The Adjudicator shall visit the Site and meet with representatives of the Employer 

and the Contractor and the Engineer at regular intervals, at times of critical construc-

tion events, at the written request of either party, and in any case not less than three 

(3) times in any period of  twelve (12) months.  The timing of Site visits shall be as 

agreed among the Employer, the Contractor, and the Adjudicator, but failing agree-

ment shall be fixed by the Adjudicator. 

 

(b) Site visits shall include an informal discussion of the status of the construction of the 

Works, an inspection of the Works, and the review of any Requests for Recommenda-

tion made in accordance with paragraph 10 below.  Site visits shall be attended by 

personnel from the Employer, the Contractor, and the Engineer. 

 

(c) At the conclusion of each Site visit, the Adjudicator shall prepare a report covering its 

activities during the visit and shall send copies to the parties and to the Engineer. 

 

9. Procedure for Dispute Referral to the Adjudicator: 

 

(a) If either party objects to any action or inaction of the other party or the Engineer, the 

objecting party may file a written Notice of Dispute to the other party with a copy to 

the Engineer stating that it is given pursuant to Clause 67 and stating clearly and in 

detail the basis of the dispute. 

 

(b) The party receiving the Notice of Dispute will consider it and respond in writing 

within fourteen (14) days after receipt. 

 

(c) This response shall be final and conclusive on the subject, unless a written appeal to 

the response is filed with the responding party within seven (7) days after receiving 

the response.  Both parties are encouraged to pursue the matter further to attempt to 

amicably settle the dispute.   

 

(d) When it appears that the dispute cannot be resolved without the assistance of the Ad-

judicator, or if the party receiving the Notice of Dispute fails to provide a written re-

sponse within fourteen (14) days after receipt of such Notice, either party may refer 

the dispute to the Adjudication by written Request for Recommendation to the Adju-
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dicator, with copies to the other party, and the Engineer, and it shall state that it is 

made pursuant to Clause 67. 

 

(e) The Request for Recommendation shall state clearly and in full detail the specific is-

sues of the dispute to be considered by the Adjudicator. 

 

(f) When a dispute is referred to the Adjudication and the Adjudicator is satisfied that the 

dispute requires the Adjudicatorôs assistance, the Adjudicator shall decide when to 

conduct a hearing on the dispute.  The Adjudicator may request that written docu-

mentation and arguments from both parties be submitted to the Adjudicator before the 

hearing begins. The parties shall submit insofar as possible agreed statements of the 

relevant facts. 

 

(g) During the hearing, the Contractor, the Employer, and the Engineer shall each have 

ample opportunity to be heard and to offer evidence.  The Adjudicatorôs Recommen-

dations for resolution of the dispute will be given in writing to the Employer, the 

Contractor, and the Engineer as soon as possible, and in any event not less than fifty -

six (56) days after receipt by the Adjudicator of the written Request for Recommen-

dation. 

 

10. Conduct of Hearings: 

 

(a) Normally hearings will be conducted at the Site, but any location that would be more 

convenient and still provide all required facilities and access to necessary documenta-

tion may be utilized by the Adjudicator.   

 

(b) The Employer, the Engineer, and the Contractor shall be given the opportunity to 

have representatives at all hearings. 

 

(c) During the hearings, the Adjudicator shall not express any opinion concerning the 

merit of the respective arguments of the parties. 

 

(d) After the hearings are concluded, the Adjudicator shall have opportunity to formulate 

his/her Recommendations privately.  The Adjudicatorôs Recommendations, together 

with an explanation of his/her reasoning, shall be submitted in writing to both parties 

and to the Engineer.  The Recommendations shall be based on the pertinent Contract 

provisions, applicable laws and regulations, and the facts and circumstances involved 

in the dispute. 

 

11. In all procedural matters, including the furnishing of written documents and arguments re-

lating to disputes, Site visits, and conduct of hearings, the Adjudicator shall have full and final 

authority.   

 

12. After having been appointed and, where necessary, approved, the Adjudicator shall sign 

two (2) copies of the following declaration and make one (1) copy available each to the Em-

ployer and to the Contractor: 
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ADJUDICATORôS DECLARATION OF ACCEPTANCE 

 

 

WHEREAS 

 

(a) a Construction Contract (the Contract) for the [name of project] project has been signed on 

[fill in date]  between [name of Employer] (the Employer) and [name of Contractor] (the Contrac-

tor); 

 

(b) Clause 67 of the Conditions of Particular Application of the Construction Contract provides 

for the appointment of the Sole Adjudicator (the Adjudicator); 

 

(c) the undersigned has been selected (and where required, approved) to serve as Adjudicator; 

 

NOW THEREFORE, the undersigned Adjudicator hereby declares as follows: 

 

1. I accept the selection as the Adjudicator and agree to serve and to be bound by the provi-

sions of Clause 67 of the Conditions of Particular Application of the Contract and the Ad-

judicationôs Rules and Procedures attached to the Conditions of Particular Application. 

 

2. With respect to paragraph 1 of said Adjudicationôs Rules and Procedures, I declare 

 

(a) that I have no financial interest of the kind referred to in subparagraph (a); 

 

(b) that I have had no previous employment nor financial ties of the kind referred to in 

subparagraph (b); and 

 

(c) that I have made to both parties any disclosures that may be required by sub-

paragraphs (b) and (c). 

 

 

ADJUDICATOR 

 

 

  

 

  [print name of Adjudicator]  

Date:    
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FORM OF AGREEMENT  

 

 

AGREEMENT 

 

THIS AGREEMENT made the   day of   20   

between   of   

(hereinafter called ñthe Employerò) of the one part and   

of   (hereinafter called ñthe Contractorò) of the other part. 

 

WHEREAS the Employer is desirous that certain Works should be executed by the Contractor, 

viz.,  , and has accepted a Bid by the Contractor for 

the execution and completion of such Works and the remedying of any defects therein. 

 

NOW THIS AGREEMENT WITNESSETH as follows: 

 

1. In this Agreement, words and expressions shall have the same meanings as are respectively 

assigned to them in the Conditions of Contract hereinafter referred to. 

 

2. The following documents shall be deemed to form and be read and construed as part of this 

Agreement, and the priority of the documents shall be as follows: 

 

(a)     this Agreement;  

(b)     the Letter of Acceptance; 

(c) the said Bid and Appendix to Bid; 

(d) the Conditions of Particular Application (Part II); 

(e) the General Conditions of Contract (Part I); 

(f) the Technical Specifications; 

(g) the Drawings; 

(h) the Priced Bill of Quantities including Method of Measurement; and  

 (i) other documents, as listed in the Appendix to Bid. 

 

3. In consideration of the payments to be made by the Employer to the Contractor as hereinaf-

ter mentioned, the Contractor hereby covenants with the Employer to execute and complete the 

Works and remedy any defects therein in conformity in all respects with the provisions of the 

Contract. 

 

4. The Employer hereby covenants to pay the Contractor in consideration of the execution 

and completion of the Works and the remedying of defects therein the Contract Price in the 

amount of  ___________ or such other sum as may become payable under the provisions of the 

Contract at the times and in the manner prescribed by the Contract. 
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IN WITNESS whereof, the parties hereto have caused this Agreement to be executed the day and 

year first before written. 

 

 

The Common Seal of   was hereunto affixed in the presence of: 

  or   

 

 

Signed, sealed, and delivered by the said   

in the presence of:    

 

 

 

Binding Signature of Employer   

 

 

 

Binding Signature of Contractor   
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FORMS OF PERFORMANCE SECURITY AND ADVANCE PAYMENT GUARANTEE  

 

 

Samples of acceptable forms of the performance security and the advance payment guarantee are 

annexed.  Bidders should not complete these forms at this time.  Only the successful bidder will 

be required to provide performance security and a bank guarantee for advance payment in accor-

dance with the samples, or in similar forms acceptable to the Employer. 
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Form of Performance Bank Guarantee 

 

 

________________________________ [Bankôs Name, and Address of Issuing Branch or 

 Office] 

 

Beneficiary: ___________________ [Name and Address of Employer]  

 

Date: ________________ 

 

 

 

PERFORMANCE GUARANTEE No.:  _________________ 

 

 

We have been informed that [name of Contractor] (hereinafter called "the Contractor") has en-

tered into Contract No. [reference number of the contract] dated with you, for the execution of 

[name of contract and brief description of Works] (hereinafter called "the Contract").  

 

Furthermore, we understand that, according to the conditions of the Contract, a performance 

guarantee is required. 

 

At the request of the Contractor, we [name of Bank] hereby irrevocably undertake to pay you 

any sum or sums not exceeding in total an amount of [amount in figures] (                             ) 

[amount in words], such sum being payable in the currency in which the Contract Price is pay-

able, upon receipt by us of your first demand in writing accompanied by a written statement stat-

ing that the Contractor is in breach of its obligation(s) under the Contract, without your needing 

to prove or to show grounds for your demand or the sum specified therein.  

 

This guarantee shall expire no later than twenty-eight (28) days from the date of issuance of the 

Taking-Over Certificate, calculated based on a copy of such Certificate which shall be provided 

to us, or on the ___ day of ______, 2___, whichever occurs first.  Consequently, any demand for 

payment under this guarantee must be received by us at this office on or before that date.   

 

This guarantee is subject to the Uniform Rules for Demand Guarantees, ICC Publication No. 

458, except that subparagraph (ii) of Sub-article 20(a) is hereby excluded. 

 

 

_____________________  

[signature(s)]  
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Form of Bank Guarantee for Advance Payment 
 

 

________________________________ [Bankôs Name, and Address of Issuing Branch or Of-

fice] 

 

Beneficiary: ___________________ [Name and Address of Employer] 

 

Date: ________________ 

 

ADVANCE PAYMENT GU ARANTEE No.:  _________________ 

 

We have been informed that [name of Contractor] (hereinafter called "the Contractor") has en-

tered into Contract No. [reference number of the contract] dated ______ with you, for the execu-

tion of [name of contract and brief description of Works] (hereinafter called "the Contract").  

 

Furthermore, we understand that, according to the conditions of the Contract, an advance pay-

ment in the sum [amount in figures] (                 ) [amount in words] is to be made against an 

advance payment guarantee. 

 

At the request of the Contractor, we [name of Bank] hereby irrevocably undertake to pay you 

any sum or sums not exceeding in total an amount of [amount in figures] (                     ) 

[amount in words] upon receipt by us of your first demand in writing accompanied by a written 

statement stating that the Contractor is in breach of its obligation under the Contract because the 

Contractor used the advance payment for purposes other than the costs of mobilization in respect 

of the Works.  

 

It is a condition for any claim and payment under this guarantee to be made that the advance 

payment referred to above must have been received by the Contractor on its account number 

___________ at _________________ [name and address of Bank]. 

 

The maximum amount of this guarantee shall be progressively reduced by the amount of the ad-

vance payment repaid by the Contractor as indicated in copies of interim statements or payment 

certificates which shall be presented to us.  This guarantee shall expire, at the latest, upon our 

receipt of a copy of the interim payment certificate indicating that Hundred (100) percent of the 

Contract Price has been certified for payment, or on the ___ day of _____, 2___, whichever is 

earlier.  Consequently, any demand for payment under this guarantee must be received by us at 

this office on or before that date. 

 

This guarantee is subject to the Uniform Rules for Demand Guarantees, ICC Publication No. 

458. 

 

_____________________  

[signature(s)]  
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FORM OF BID  

 
 

Name of Contract:  

Rehabilitation of Tsalka-Nardevani 15 km Road Section. 

 

Contract no. SJRRP/CW/08 

 

To:     

 

Gentlemen: 

 

1. In accordance with the Conditions of Contract, Specification, Drawings, and Bill of Quantities 

and Addenda Nos. [insert Addenda Nos.] for the execution of the above-named Works we, the 

undersigned, offer to construct and install such Works and remedy any defects therein in con-

formity with the Conditions of Contract, Specification, Drawings, Bill of Quantities, and Ad-

denda for the sum of [insert amount in numbers and words] [as specified in the Appendix to Bid 

or such other sums as may be ascertained in accordance with the conditions]. 

 

2. We acknowledge that the Appendix forms part of our Bid. 

 

3. We undertake, if our Bid is accepted, to commence the Works as soon as is reasonably possi-

ble after the receipt of the Engineerôs notice to commence, and to complete the whole of the 

Works comprised in the Contract within the time stated in the Appendix to Bid. 

 

4. We agree to abide by this Bid until the date specified in ITB Clause 16 [insert date], and it 

shall remain binding upon us and may be accepted at any time before that date. 

 

5. Unless and until a formal Agreement is prepared and executed, this Bid, together with your 

written acceptance thereof, shall constitute a binding Contract between us. 

 

6. We understand that you are not bound to accept the lowest or any bid you may receive. 

 

7. We certify/confirm that we comply with the eligibility requirements as per ITB Clause 3 of the 

Bidding Documents. 

 

8. Commissions or gratuities, if any, paid or to be paid by us to agents relating to this 

Bid, and to Contract execution if we are awarded the Contract, are listed below: 
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Name and address of agent  Amount and 

currency 

 Purpose of commission or 

gratuity 

     

     

 

(if none, state ñnoneò) 

 

9. We hereby certify that we have taken steps to ensure that no person acting for us or on our 

behalf will engage in bribery. 

 

 

Dated this   day of   20   

 

Signature   in the capacity of   

duly authorized to sign bids for and on behalf of   

 

[in block capitals or typed] 

 

Address:   

 

Witness:   

Address:   

 

Occupation   
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APPENDIX TO BID  

 

Bidders should fill in all the appropriate blank spaces. Bidders are required to sign each page of 

the Appendix to Bid. 

 

Conditions of Contract Sub-Clause 
 

Definitions 1.1 (a) (i) The Employer is the Millennium Challenge Georgia 

Fund 

 

 1.1 (a) (v) The Engineer will be The Finnroad LTD 

 

 

Engineerôs Authority to 

Issue Variations 

 

2.1 (d) (ii) Zero (0) percent of the Contract Price.  

Language and Law 5.1 (a) The language is English. 

 

 5.1 (b) The law in force is that of Georgia. 

 

Performance Security 10.1 The performance security will be in the form of an 

unconditional bank guarantee in the amount of ten 

(10) percent of the Contract Price. 

 

Inspection of Site 11.2 Data made available by the Employer under Sub-

Clause 11.1 is open for inspection at the Millen-

nium Challenge Georgia Fund, 4, Sanapiro Street, 

0105, Tbilisi, Georgia. 

 

Programme to be Sub-

mitted 

14.1 Within twenty-eight 28 days from the date of sign-

ing the Agreement by both Parties. 

 

Cash Flow Estimate 14.3 Within twenty-eight 28 days from the date of sign-

ing the Agreement by both Parties. 

 

Country of the Employer 16.4 The country of the Employer is Georgia. 

 

Minimum Amount 23.2 US$1,500,000 per occurrence, unlimited. 

 

Time for Issue of the No-

tice to Commence 

41.1 Within fourteen (14) days from the date of signing 

the Agreement by both Parties. 

 

Possession of Site and 

Access Thereto 

42.1 (d) Site is accessible for road construction works. 

   

Time for Completion 43.1 Time for completion from the Commencement 

Date: 7 months 
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Amount of Liquidated 

Damages 

 

47.1 US$ 10,000/day. 

Limit of Liquidated 

Damages 

 

47.1 Ten (10) percent of the final Contract Price. 

Taking over of Sections 

or Parts 

 

48.2 (a) Not applicable. 

 48.2 (b) Applicable 

 

 48.2 (c) Applicable 

 

Defects Liability Period 49.1 Three hundred sixty-five (365) days 

 

Minimum Amount In-

terim Payment Certifi-

cates 

 

60.2 US$250,000 with no more than one (1) submission 

per month. 

Materials and Plant for 

the Permanent Works 

60.3(b) Equivalent of eighty (80) percent of the value of 

delivered materials and Plant 

 

Retention Money 

 

60.5 Ten (10) percent of Interim Payment Certificates 

 

Maximum Amount of 

Advance Payment 

 

60.7 Twenty (20) percent of the Contract Price 

Start Repayment of Ad-

vance Payment 

 

60.7 After certification of twenty (20) percent of the 

Contract Price 

Monthly Recovery of 

Advance Payment 

 

60.7 Twenty Five (25) percent of the amount of monthly 

Interim Payment Certificates 

Completion of Recovery 

of Advance Payment 

60.7 Prior to the time when Hundred (100) percent of the 

Contract Price has been certified for payment 

 

Rate of Interest 60.8 For US$:  London Inter-Bank Lending Rate 

(LIBOR) plus 2 percent 

 

Number of Copies of 

Monthly Statements, 

Statement of Interim 

Completion, and Final 

Statement 

 

60.1 

60.10 

60.11 

Five (5) in number 

Settlement of Disputes 67.1 The Appointing Authority shall be: 

Association of Independent Construction Adjudica-

tors (AICA), London, UK 
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Notice to Employer and 

Engineer 

68.2 The Employerôs address is: 

 

Millennium Challenge Georgia Fund, 

4, Sanapiro Street, 0105, Tbilisi, Georgia  

 

The Engineer will be the Finnroad LTD 

Raimo Salamnnaa, General Director 

P.O. Box 27, Kumpulantie 11,  

00521 Helsinki, Finland / phone: +358 207 545 810  

email: firstname.lastname@finnroad.fi  
 

 

 

 

mailto:firstname.lastname@finnroad.fi
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The items below are to be filled in by the bidder as part of its bid. 

 

 

Origin of Materials     

and Plant 

 

60.3 (a)(v) 

 

In the table immediately below, bidders shall indi-

cate the major items of materials and Plant and the 

proposed country of origin for each. 

 

  

 

Item Country of Origin 

Materialn  

Plantn  

 

 

Weightings and Indices 

 

70.3 

70.4 

Not Applicable 

Not Applicable 
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FORM OF BID SECURITY (BANK GUARANTEE)  

 

________________________________ 

[Bankôs Name, and Address of Issuing Branch or Office] 

Beneficiary: ___________________ [Name and Address of Employer]  

Date: ________________ 

BID GUARANTEE No.:  _________________ 

We have been informed that [name of the Bidder] (hereinafter called "the Bidder") has submitted 

to you its bid dated (hereinafter called "the Bid") for the execution of the contract covering 

[name] under Invitation for Bids No. [IFB number] (ñthe IFBò).  

Furthermore, we understand that, according to your conditions, bids must be supported by a bid 

guarantee. 

At the request of the Bidder, we [name of Bank] hereby irrevocably undertake to pay you any 

sum or sums not exceeding in total an amount of [amount in figures] ([amount in words]) upon 

receipt by us of your first demand in writing accompanied by a written statement stating that the 

Bidder is in breach of its obligation(s) under the bid conditions, because the Bidder: 

(a)  has withdrawn its Bid during the period of bid validity specified by the Bidder in the 

Form of Bid; or 

(b)  having been notified of the acceptance of its Bid by the Employer during the period of 

bid validity, (i) fails or refuses to execute the Contract Form, if required, or (ii) fails or 

refuses to furnish the performance security, in accordance with the Instructions to Bid-

ders. 

This guarantee will expire: (a) if the Bidder is the successful bidder, upon our receipt of copies 

of the contract signed by the Bidder and the performance security issued to you upon the instruc-

tion of the Bidder; or (b) if the Bidder is not the successful bidder, upon the earlier of (i) our re-

ceipt of a copy of your notification to the Bidder of the name of the successful bidder; or (ii) 

twenty-eight (28) days after the expiration of the Bidderôs Bid. 

Consequently, any demand for payment under this guarantee must be received by us at the office 

on or before that date. 

This guarantee is subject to the Uniform Rules for Demand Guarantees, ICC Publication No. 

458. 

_____________________________ 

[signature(s)] 
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PART A:  QUALIFICATION FORMS  

Bidders shall complete all the forms comprising this Part A to demonstrate their qualifications in 

the post-qualification process described in Sub-Clause 5.3 and Clause 32 of the Instructions to 

Bidders. 


